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THE more we study the opinions of the 
dissenting judges of the New York Court of 
Appeals, in People v. Budd and People v. 
Walsh, recently decided by that court, the 
stronger becomes our belief in the correct- 
ness of their conclusions. Those cases, it 
will be remembered, turned on the question 
of the right of the State of New York to 
regulate charges by grain elevators, and the 
majority of the court sustained such an ex- 
ercise of power (29 Cent. L. J. 401), ground- 
ing their opinion principally upon the Munn 
case wherein the United States Supreme 
Court held valid a statute of the State of 
Illinois fixing a maxium charge for the ele- 
vation and storage of grain in warehouses. 
Whether or not, in contesting aclause in a 
State constitution, similar to one in the fed- 
eral instrument, the State court should 
follow the interpretation of such clause as 
given by the federal court, which interpreta- 
tion compels the State court to deny relief, 
which seems otherwise justly asked, is a 
question upon which many will differ. But 
to our mind there is much reason in the con- 
tention of Judge Peckham, who wrote the 
opinion of the dissenting judges, that though 
where any right, privilege or immunity 
claimed under the federal constitution or 
laws be in issue, itis the duty of the State 
court to follow in the footsteps of the federal 
court and be guided by its decisions; yet, 
where the privilege or immunity is claimed 
under a State constitution, and the court of 
that State believes that it is rightfully and 
legally claimed, although the claim rests 
upon a clause which 1s similar to the one in 
the federal instrument, under which it has 
been denied by the federal court, the State 
court ought to give expression to its own 
judgment and declare the law, as they 
believe it to exist, notwithstanding it differs 
with the conclusions arrived at by the federal 
court. Inso doing they decide against no 
right, privilege or immunity claimed under 
the federal constitution, but as a State court 
decide in a matter over which it has full 
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jurisdiction—upon the proper construction 
to be given to the fundamental law of the 
State. In that view, the New York court 
would have been justified in breaking loose 
from the Munn case, even though in so doing 
they went absolutely contra to its teachings. 


But asa matter of fact the Munn case 
proceeded upon the principle that the parties 
had devoted their property to a public use, 
and hence, that its regulation was within the 
power of the statute, which is the same prin- 
ciple invoked in the New York case. The 
distinction between the two cases however, 
lies in the application of the principle and 
meaning of the phrase ‘‘devoting one’s prop- 
erty to a public use.’”’ Judge Peckhem fol- 
lows the lead of Justice Field, who dissented 
in the Munn case, in saying that such devo- 
tion or dedication is made when by reason of 
it the public thereafter have a legal right to 
resort to the property, and to use it for a 
reasonable compensation, or for such as the 
law provides, or else where some privilege or 
right is granted by the government, in which 
case the right of limitation is based upon and 
is really a part consideration for the grant. 
In the one case the legal right to resort to 
and use the property by the public, so long 
as the owner chooses to remain in the busi- 
ness, springs from this dedication, and it is 
the criterion that is to decide the question 
whether the property has or has not been 
thus dedicated ; and this right does not spring 
into existence merely because the business is 
such as interests a great number of the pub- 
lic, or because itis of large extent, or be- 
cause there is no other property at that place 
which is or conveniently may be devoted to 
the same kind of business, while, in the other 
case, the right of limitation exists because 
some privilege or franchise has been granted 
to the owner by the sovereign power, an ac- 
ceptance of which carries with it the burden 
of submitting to the demand for the service. 
The right to make use of the owner’s prop- 
erty, by reason of a dedication, has been 
held to have been created in the exceptional 
cases of a common carrier, the keeper of a 
common inn, and 4 common or public whar- 
finger, and perhaps in some others. These 
are exceptional cases, for they trench upon 
the well-grounded principle that no man can 
be compelled to enter into business relations 
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with another unless the party carrying on the 
the business shall have received some privi- 
lege, right, or franchise from the sovereign 
power, when such compulsion may be an- 
nexed to the grant. The principle should 
not be extended. To include within its 
grasp the case of a warehouseman, who has 
no privilege from the sovereign power, but 
simply builds his warehouse on the shores of 
a navigable stream, and upon his own prop- 
erty, would be to overturn cases adjudged in 
many courts and regarded as the law for 
many years past. The same is true of the 
owner of an elevator, who receives nothing 
from the State. In most of the cases cited 
by the court in the Munn case the right of 
limitation springs from a license or privilege 
awarded by the government, and this right 
of limitation or regulation is ingrafted in or 
inheres in such license as a condition of the 
exercise of such principle. 





WE trust that the Supreme Court of Indi- 
ana has, at last, in the recent decisions of 
State v. Hyde and State v. Peelle, got 
through with the series of constitutional con- 
tentions which have for the past year been 
waged in that State, involving questions of 
legislative power, and which seem to have 
been prompted by a spirit of rivalry between 
the executive and legislative departments. 
And in expressing satisfaction at its termina- 
tion we do not wish to convey the idea that 
we have not been interested in many of the 
questions presented, or the conclusions 
reached. But we confess to avery large 
share of indifference whether, under the pecu- 
liar statutory enactments of that State, the 
trustees for the blind asylum or the inspector 
of mineral oils are appointed by the legisla- 
ture or the executive, or whether the metro- 
politan police or the fire department of 
certain cities are under State or municipal 
control, and a large part of the opinion of 
the court in each case is taken up with the 
consideration of abstract questions of that 
kind. Notwithstanding this, there will be 
found in all of the decisions here referred to 
considerable of interest and value, bearing 
on the question as to the powers and limita- 
tions of legislatures in general, and the case 
of State v. Peelle, the latest exposition of 











the law pertaining to that subject, contains a 
vigorous and able discussion of the questions, 
first, what is a legislative as distinct from a 
State office; second, the right of the legis- 
lature under the constitution to create a State 
office and fill it by the general assembly 
electing the officer. 








NOTES OF RECENT DECISIONS. 





A prior unrecorded deed is valid as against 
an attaching creditor who has not parted 
with value on the faith of the record title, 
and whose deed, on a sale under the attach- 
ment, is not recorded before the recording of 
the priordeed. This conclusion was reached 
by the Supreme Court of Indiana, in Shirk v. 
Thomas, 22 N. E. Rep. 976, notwithstanding 
Rev. Stat. Ind. 1881, § 2931, providing that 
an unrecorded deed shall be void ‘‘as to any 
subsequent purchaser, lessee or mortgagee in 
good faith and for a valuable consideration.’’ 
The court says: 


* * * * The source of the appellee’s right is the 
statutory charge, and no claim can be successfully 
urged by him which rises higher than the source of 
all the right he has; so that it is quite clear that, if his 
right is founded solely on the lien of the judgment or 
of the attachment, it is subordinate to that of a pur- 
chaser in good faith. This conclusion is inevitable, if 
the line of principle is traveled; and there is no reason 
sufficient to even constitute an apology for wandering 
from the true line. Our decisions have for the most 
part kept to the true course. Pursuing this course, it 
has been often held that a deed or mortgage may be 
reformed, as against a judgment creditor. White v. 
Wilson, 6 Blackf. 448; Sample v. Rowe, 24 Ind. 208; 
Busenbarke v. Ramey, 53 Ind. 499-501; Figart v. 
Halderman, 75 Ind. 564-568; Boyd v. Andersson, 102 
Ind. 217, 1 N. E. Rep. 724. In direct point is the rea- 
soning of the court in the case last cited. “It is the 
settled law in this State,’’ said the court, “that judg- 
ment creditors are in no sense purchasers; that their 
judgments are simply general liens upon whatever in- 
terest the judgment defendants may have in the land.” 
If the interest which Thomas acquired under the sale 
made on the judgment obtained by him had been per- 
fected by the execution and delivery of a deed, he 
could not defeat the appellees. If he had changed 
positions, and parted with value, without notice and 
on the faith that the title to the land remained in 
Albert H. Tyner, it would, perhaps, be different; but 
he did not change position. He was throughout sim- 
ply a creditor endeavoring to enforce collection of an 
antecedent debt. The law is well established in this 
State, and so it is generally held elsewhere, that a 
creditor holding a claim for a pre-existing debt is not 
a bona fide purchaser, within the meaning of our reg- 
istry law. Brower v. Witmeyer, supra; Petry v. Am- 
brosher, 100 Ind. 510-514; Wert v. Naylor, 93 Ind. 431; 
Busenbarke v, Ramey, supra. No lien was released, 
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nor any money advanced, by the creditor on the faith 
that his debtor continued to be the owner of the land; 
so that he cannot be considered as occupying the posi- 
tion of a bona jide purchaser. Fitzpatrick v. Papa, 89 
Ind. 17. It is only those who stand in that position 
that our registry law protects against unrecorded 
deeds. Runyan v. McClellan, 24 Ind. 165. The pro- 
vision of the statute is that deeds not recorded within 
forty-five days after their execution “shall be fraudu- 
lent and void as against any subsequent purchaser, 
lessee, or mortgagee in good faith, and for a valuable 
consideration.”? Rev. St. § 2931. Registry is the crea- 
ture of statute. Ifthere were no statute requiring a 
registry, all persons would be bound, at their peril, to 
take notice of a conveyance under which possession 
was taken; and a deed not recorded is good as against 
all persons not protected by the statute. A judgment 
creditor is not within the provisions of our statute; 
for he is not a mortgagee nor a lessee, nor is he a pur- 
chaser in good faith. Where, as here, the sole foun- 
dation of the claimant’s right is his own judgment, he 
is nota bona fide purchaser, and he cannot prevail 
against a good faith purchaser, holding under an un- 
recorded deed. We are aware that in some of the de- 
cisions of this court there was a departure from the 
true rule, and that it was declared in these cases that 
a judgment creditor who purchases at his own sale isa 
bona fide purchaser. Rooker y. Rooker, 75 Ind. 571; 
Gifford v. Bennett, Jd. 528; Vitito v. Hamilton, 86 Ind. 
137. These decisions cannot be sustained; for they 
are opposed to principle, and to our earlier decisions, 
and they are denied by allof our later cases. They 
have, indeed, been overruled, and must be regarded as 
without force. They are opposed in principle by the 
early case of White v. Wilson, supra, and they are in 
direct and irreconcilable conflict with the well rea- 
soned case of Glidewell v. Spaugh, 26 Ind. 319, wherein 
the court quoted with approval Chancellor Walworth’s 
statement of the law in the case of Keirsted v. Avery, 
4 Paige, 9. “It is now settled,” said the chancellor, 
“that a judgment lien, being merely a general lien on 
the land of the debtor, is subject to every equity which 
existed against the land in the hands of the judgment 
debtor at the time of the docketing of the judgment. 
And the court of chancery will protect the equitable 
rights of third persons against the legal lien, and will 
limit that lien tothe actual interest which the judg- 
ment debtor has in the estate.”” Glidewell v. Spaugh 
has been approved and followed again and again. 
Watkins v. Jones, 28 Ind. 12; Treost v. Davis, 31 Ind. 
34; Hampson v. Fall, 64 Ind. 382; Hydraulic Co. v. 
Loughry, 72 Ind. 562; Jones v. Rhoads, 74 Ind. 510-513; 
Sharpe y. Davis, 76 Ind. 17; Boyd v. Anderson. 102 
Ind. 221, 1 N. E. Rep. 724; Heberd v. Wines, 105 Ind. 
237, 4 N. E. Rep. 457; Blair v. Smith, 114 Ind. 115, 15 
N. E. Rep. 817. 


The rule laid down in Glidewell v. Spaugh has been 
adopted and enforced in many other cases. Miller v. 
Noble, 86 Ind. 527; Hays v. Reger, 102 Ind. 524,1 N. 
E. Rep. 386; Feltz v. Wert, 105 Ind. 404, 2 N. E. Rep. 
950; Wright v. Tichenor, 104 In}. 185,3 N. E. Rep. 
854; Wright v. Jones, 105 Ind. 18,4 N. E. Rep. 281; 
Taylor v. Duesterberg, 109 Ind. 165,9 N. E. Rep. 907. 
* * * * The great weight of authority, evidenced 
by our own well considered cases as well as by the de- 
cisions of other courts than our own, is that a judg- 
ment creditor who buys at his own sale obtains only 
the interest which the judgment debtor had in the 
property at the time the judgment was entered. Mans- 
field v. Gregory, 8 Neb. 432, 1 N. W. Rep. 382; Galway 
v. Malchow, 7 Neb. 285; Metz v. Bank, Jd. 165; Carney 





v. Emmons, 9 Wis. 114; O’Neal v. Wilson, 21 Ala. 288; 
Doe v. King, Jd. 429; Rutherford v. Green, 2 Ired. 
Eq. 122; Bank v. King, 110 Ll. 254; Treptow v. Buse, 
10 Kan. 170; Emerson vy. Sansome, 41 Cal. 552; Taylor 
v. Eckford, 1 Smedes & M. 21; Harrall v. Gray 
(Neb.) 4 N. W. Rep. 1040. 


An interesting question of evidence and of 
the contradiction of a witness came before 
the Court of Appeals of Texas, in Levy v. 
State, 12 S. W. Rep. 597. When defend- 
ant’s witness was upon the stand, the prose- 
cufion, for the purpose of laying a predicate 
to contradict his testimony, on cross-exami- 
nation, fixing time, place and parties, asked 
if he did not tell Mat Oldham that he did not 
see the killing of Joiner by Levy, and that 
he knew nothing about it, to which the wit- 
ness replied, that he ‘‘did not remember tell- 
ing Mat Oldham any such thing.’’ Mat 
Oldham was called by the State to prove that 
the above statements were made by the said 
witness Ditto. Defendant objected to such 
contradictory evidence, upon the ground that 
it is only upon a denial, direct or qualified, 
by the witness that he had made such state- 
ments, that proof of his having done so was 
authorized and allowable. The court over- 
ruled the objection, and permitted the con- 
tradictory statements to be proved. The 
court of appeals held this not error, saying: 


In Walker’s Case, 17 Tex. App. 16, it was held that 
‘*when a witness denies, or fails to remember, that, on 
former occasions, he made statements inconsistent 
with his testimony onthe trial, evidence that he did 
make such statements is admissible, upon the estab- 
lishment of a proper ard sufficient predicate.” 

Upon the admissibility of this character of evidence, 
the Supreme Court of Alabama say: ‘The rulings in 
such cases have not been uniform. Phillips, in his 
work on Evidence, says that Tindal, C. J.,in a case 
before him (Pain v. Beeston, 1 Moody & R. 20), ‘said 
he had never heard such evidence admitted in contra- 
diction, except where the witness had expressly de- 
nied the statement, and he rejected the evidence; and, 
on another occasion, Lord Abinger, C. B. (Long v. 
Hitchcock, 9 Car. & P. 619), expressed a similar opin- 
ion. But Parke, B,, in a case before him (Crowley v. 
Page, 7 Car. & P.791), held that contradictory state- 
ments of a witness could be introduced to impeach his 
evidence, though in order tolay a foundation for 
them, and to enable the witness to explain them, a 
proper predicate must be laid. * * * Ifthe witness 
admits the conversation imputed to him, there is no 
necessity to give further evidence of it; but, if he says 
he does not recollect, that is not admission, and you 
may give in evidence on the other side to prove that 
the witness did say what was imputed, always suppos- 
ing the statement to be relevant to the matter at issue.’ 
2 Phil. Ev. (4th Am. ed., with Cowen & Hill’s and 
Edward’s Notes), 959, 960. We agree with Mr. Phillips 
that the ruling of Baron Parke is the most sound, and 
fittest to be followed. If the rule were otherwise, jt 
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might happen that, under the pretense of not remem- 
bering, a witness who has made a false statement, and 
knows it to be false, would escape contradiction and 
exposure. This particular question seems to have 
rarely come up in the American courts “whose decis- 
ions are reported. We find, however, that in Vermont 
the rule corresponds with that adopted by Baron 
Parke. * * * Ifthe witness says he has no recol- 
lection of having made such contradictory statements, 
they must be proved.” Payne v. State, 60 Ala. 80; 
William’s Case, 24 Tex. App. 637, 7 S. W. Rep. 333. 


Tue right of a real estate agent to a com- 
mission for the sale of property in his hands 
for sale, but not actually sold by him, was 
considered by the Supreme Court of Kansas, 
in Plant v. Thompson, 22 Pac. Rep. 726, 
where it was held that it is sufficient to en- 
title real estate agents to their commission if 
a sale is effected through their agency as its 
procuring cause, although the sale may be 
made by the owners of the property, if by 
their exertions the purchaser and owner are 
brought together, and the sale results there- 
from. The owners of land cannot evade all 
liability of paying their agents commissions 
for the sale of land for the reason that they 
sold for a sum less than the price given their 
agents to sell, where the reduction is made 
of their own accord, and to escape payment 
of the commissions, when the agents were 
the means of bringing the owners and pur- 
chaser together, and the sale resulted there- 
from. The court said: 

In Lloyd v. Matthews, 51 N. Y. 124, in a case similar 
to this one, the court says: ‘‘It is sufficient to entitle a 
broker to compensation that the sale is effected 
through his agency as its procuring cause; and if his 
communications with the purchaser were the cause or 
means of bringing him and the owner together, and 
the sale resulted in consequence thereof, the broker is 
entitled to recover.”? In Arrington v. Carey, 5 Baxt. 
609, it is said: “‘When a broker or agent is employed 
to sell real estate, and produces a person who ulti- 
mately becomes a purchaser, he is entitled to his com- 
missions, although the trade may be affected by the 
owner of the property.” Also, from Carter v. Web- 
ster, 79 Ill. 485, we quote part of the opinion, which 
explains itself: ‘‘Plaintiff engaged Bruner to secure a 
purchaser for defendant’s land, and, according to the 
custom that prevails, Bruner induced Gun, another 
real estate agent, to interest himself to find a buyer for 
the land. Gun did mention the fact this property was 
for sale to Mr. Mears, and through the information 
thus obtained Mr. Mears, Sen., went directly to de- 
fendant, and bought the property of him. The effect 
of what plaintiff did was to present to defendant a per- 
son who made an offer for the property that he was 
willing to, and did, accept. This was ail plaintiff un- 
dertook todo, * * * or;alljhe had to do to earn his 
commissions.” In Royster v. Mageveney, 9 Lea, 148, 
it is said: “Ifa broker is employed to sell property, 
and he first brings the property to the notice of the 
purchaser, and upon such notice the sale is effected 





by the owner, the broker is entitled to commissions.” 
The court, in Tyler v. Parr, 52 Mo. 249, speaking by 
Judge Wagner, said: ‘“‘The law is well established 
that, in a suit by a real estate agent for the amount of 
his commission, it is immaterial that the owner sold 
the property and concluded the bargain. If, after the 
property is placed in the agent’s hands, the sale is 
brought about or procured by his advertisement and 
exertions, he will be entitled to his 2commissions.” 
Sussdorff v. Schmidt, 55 N. Y. 319; Lincoln v. 
McClatchie, 36 Conn. 136; Shepherd v. Hedden, 29 N. 
J. Law, 334; Winans v. Jaques, 10 Daly, 487; Goffe v. 
Gibson, 18 Mo. App. 1: Anderson y. Cox, 16 Neb. 10, 
20 N. W. Rep. 10: Bell v. Kaiser, 50 Mo. 150. See, also, 
Williams v. Leslie, 111 Ind. 90, 12 N. E. Rep. 102; 
Doonan v. Ives, 73 Ga. 295; Dolan v. Scanlan, 57 Cal. 
261; Armstrong v. Wann, 29 Minn. 126, 12 N. W. Rep. 
345; Fitch, Real Est. Ag. 119, 120. 

The claim of the plaintiffs for commission is not af- 
fected because the defendants saw fit to sell the same 
land for a price less than they gave it to plaintiff to 
sell. The defendants will not be allowed to take ad- 
vantage of their introduction to the purchaser by 
plaintiffs, and reap the benefits of the sale made tohim 
in consequence, and then escape all liabilities of pay- 
ing them their commission because they sold the land 
for a sum less than the price given their agents, where 
the reduction was made of their own accord. Stewart 
v. Mather, 32 Wis. 344; Kock v. Emmeling, 22 How. 
69; Woods v. Stephens, 46 Mo. 555; Reynolds v. 
Tompkins, 23 W. Va. 229. 


A CASE, somewhat out of the usual run, on 
the subject of damages for injuries to a 
horse, is Ellis v. Hilton, 43 N. W. Rep. 1048, 
decided by the Supreme Court of Michigan. 
It was held that where plaintiff’s horse is in- 
jured, so as to be entirely worthless, through 
defendant’s negligence, and plaintiff, acting 
in good faith, and in the belief that the horse 
might be helped and made of some value, 
expends money in care and medical treat- 
ment without avail, he is entitled to recover 
for the money so expended, in addition to 
the value of the horse. The court (Camp- 
bell, J., dissenting) says: 


Whatever damages the plaintiff sustained were occa- 
sioned by the negligent conduct of the defendant, and 
recovery in such cases is always permitted for such 
amount as shall compensate for the actual loss. Ifthe 
horse had been killed outright the only loss would 
have been its actual value. The horse was seriously 
injured; but the plaintiff, acting in good faith, and in 
the belief that she might be helped and made of some 
value, expended this $35 in care and medical treat- 
ment. Heis the loser of the actual value of the horse, 
and what he in good faith thus expended. He is per- 
mitted to recover the value, but cut off from what he 
has paid out. This is not compensation. 

Counsel for defendant contends that such damages 
cannot exceed the actual value of the property lost, 
because the loss or destruction is total. There may be 
cases holding to this rule; but it seems to me the rule 
is well stated, and based upon good reason, in Watson 
v. Bridge, 14 Me. 201, in which the court says: “Plaint- 
iff is entitled to a fair indemnity for his loss. He has 
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lost the value of his horse, and also what he has ex- 
pended in endeavoring to cure him. The jury having 
allowed this part of his claim, it must be understood 
that it was an expense prudently incurred, in the rea- 
sonable expectation that it would prove beneficial. It 
was incurred, not ‘to aggravate, but to lessen the 
amount for which the defendants might be held liable. 
Had it proved successful, they would have had the 
benefit ofit. As it turned out otherwise, it is but just, 
in our judgment, that they should sustain the loss.’ 
In Murphy v. McGraw, 41 N. W. Rep. 917, it appeared 
on the trial that the horse was worthless at the time of 
purchase by reason of a disease called “eczema.”? The 
court charged the jury that if the plaintiff was led by 
defendant to keep ontrying to cure the horse the ex- 
pense thereof would be chargeable tothe defendant, as 
would also be the case if there were any circumstances, 
in the judgment of the jury, which rendered it reason- 
able that he should keep on trying as long as he did to 
effect the cure. The plaintiff recovered for such ex- 
pense and on the hearing here the charge of the trial 
court was held correct. 

It is a question, under the circumstances, for the 
jury to determine whether the plaintiff acted in good 
faith, and upon a reasonable belief that the horse could 
be cured, or made of some value, if properly taken 
care of; and the trial court was in error in withdraw- 
ing that part of the case from them. 


Tue constitutionality of an act requiring 
physicians to obtain a license was denied by 


_the Supreme Court of New Hampshire, in 


State v. Pennoyer, 18 Atl. Rep. 878. It was 
there held that Gen. Laws N. H., ch. 132, §§ 
1, 2, 6-8, requiring that all physicians, ex- 
cept those who had resided and practiced 
their profession continuously betweei Jan- 
vary 1, 1875, and January 1, 1879, in some 
one town of the State, shall obtain a license, 
and pay therefor a certain amount, is uncon- 
stitutional, as discriminating in favor of one 
class of citizens to the detriment of another. 
The court says: 

No one citizen or class of citizens can by law be 
charged with the performance of duties or subjected 
to burdens not by law made incumbent upon all other 
citizens in the same circumstances. The fourteenth 
amendment of the constitution of the United States, 
providing that ‘‘no Siate shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States * * * nor deny toany 
person within its jurisdiction the equal protection of 
the laws,”’ adds nothing to the rights and liberties of 
the citizens of this State. It merely confirms to them, 
by federal sanction, the rights secured to them by the 
action of their ancestors a century ago. It has wrought 
no change in the law of the State. An enactment ob- 
noxious to this provision of the national constitution 
is in New Hampshire no more ineffective than it would 
be in its absence. The decisions of the federal court 
are conclusive on the question of the validity of stat- 
utes under the federal constitution, and are authority 
to be weighed on the question of their validity. under 
the constitution of the State. In Missouri v. Lewis, 
101 U. 8. 22, 31, the court say the amendment “thas re- 
spect to persons and classes of persons. It means that 
no persons or class of persons shall be denied the same 








pfotection of the laws which is enjoyed by other per- 
sons or other classes in the same place, and under like 
circumstances.”” In Barbier v. Connolly, 113 U. 8. 31, 
32,5 S. C. Rep. 357, the court say that the fourteenth 
amendment “undoubtedly intended, not only that 
there should be no arbitrary deprivation of life or lib- 
erty, are arbitrary spoliation of property, but that 
equal protection and security should be given to all, 
under like circumstances,in the enjoyment of their 
personal and civil rights; that all persons should be 
equally entitled to pursue their happiness, and acquire 
and enjoy property; that they should have like access 
té the courts of the country for the protection of their 
persons and property, the prevention and redress of 
wrongs, and the enforcement of contracts; that no 
impediment should be interposed to the pursuits of 
any one,except as applied to the same pursuits by 
others under like circumstances; that no greater bur- 
dens should be laid upon one than are laid upon others 
in the same calling and condition. * * * Class leg- 
islation, discriminating against some and favoring 
others, is prohibited; but legislation which, in carry- 
ing out a public purpose, is limited in its application, 
if, within the sphere of its operation, it affects alike all 
persons similarly situated, is not within the amend- 
ment,”? It was accordingly held that a municipal or- 
dinance prohibiting washing and ironing in public 
laundries during certain hours, within certain terri- 
torial limits, was not invalid. See, also, Soon Hing v. 
Crowley, 113 U. S. 703, 708, 709,5 S. C. Rep. 730. But 
an ordinance regulating laundrie-, which confers upon 
the municipal officers an arbitrary power to give or 
withhold consent for persons to carry on the business 
without regard to their competency, which makes ar- 
bitrary discrimination founded on difference of race 
between persons otherwise in similar circumstances, 
is a violation of the fourteenth amendment. Yick Wo 
v. Hopkins, 118 U. S. 356, 6 S. C. Rep. 1064. In Hayes 
v. Missouri, 120 U. S. 68,7 S. C. Rep. 350, it was held 
that a statute allowing the State, in capital cases, fif- 
teen peremptory challenges to jurors in cities having a 
population of over 100,000, while only eight are allowed 
in other places, is not obnoxious to the amendment. 
The cqurt say (120 U.S. 71,78. C. Rep. 352): “The 
fourteenth amendment to the constitution of the 
United States does not prohibit legislation which is 
limited either in the objects to which it is directed or 
by the territory within which it is to operate. It 
merely requires that all persons subjected to such leg- 
islation shall be treated alike, under like circumstances 
and conditions, both in the privileges conferred and in 
the liabilities imposed.” In Railway Co. v. Beckwith, 
129 U. S. 26, 29, 30, 9 S. C. Rep. 207, the doctrine of the 
foregoing cases is aflirmed.’’ ‘‘Equality of protec- 
tion,” says Field, J., ‘implies not merely equal access- 
ibility to the courts for the prevention or redress of 
wrongs, and the enforcement of rights, but equal ex- 
emption with others in like condition from charges 
and liabilities of every kind. 


The preservation of the life and health of the people 
is one of the chief ends of government. The power of 
the legislature to regulate the practice of medicine by 
general laws, applicable to all who engage in it, is as 
unquestionable as its authority to adopt measures 
tending to suppress the sources of disease, to avert the 
spread of contagion, prevent the adulteration of pro- 
visions, the sale of unwholesome food, and to legislate 
‘in various other particulars for the protection of the 
public health. Gen. Laws, ce. 111-113, 122, 125-127, 
129, 183. State v. Campbell, 64 N. H. 402, 13 Atl. Rep. 
585; State v. Marshall, 64 N. H. 549, 15 Atl. Rep. 210; 
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State v. Hinman, ante, 194. The purpose of the stat- 
ute is to protect the public from the imposture and 
fraud of quacks and charlatans. Gage v. Censors, 63 
N. H. 92, 94. To this end, all who practice medicine, 
and have not either obtained a license or resided and 
practiced in some one town of the State during the 
prescribed period, are subjected to a fine. Practi- 
tioners are divided into two classes: (1) Those who 
have, and (2) those who have not, resided continu- 
ously in some one town of the State during the four 
years beginning January 1, 1875. The latter class 
must, while the former need not, pay five dollars, or 
one dollar, each, as the case may be, for a license, in 
order to continue their business. If all physicians 
alike, as well those who have as those who have not 
’ resided and practiced during the specified period in a 
single town, were required to procure and pay for a 
license, it may be that the statute would be open to no 
constitutional objection. State v. Green, 112 Ind. 462, 
14 N. E. Rep. 352; State v. Dent, 25 W. Va. 1. 
Whether it would or would not is not now the ques- 
tion. The present objection is pot to the rule of evi- 
dence by which the statutes requires qualifications to 
practice to be determined. It is not that residence 
and practice during the specified time in one place is 
made sufficient evidence of fitness—equivalent to a 
a diploma—rendering an examination unnecessary. 
It is that, of those physicians who are declared by the 
statute, or under its provisions are found, qualified to 
practice, some are, and others are not, subjectéd to the 
burden of obtaining a license. 


It is of interest to note that the court fol- 
lowed the opinion of the West Virginia Court 
of Appeals in State v. Dent, rather than that 
of the United States Supreme Court who, on 
appeal, took an opposite view, holding the 
statute licensing physicians constitutional. 
See 28 Cent. L. J. 262. 


Tue right of a corporation to abandon its 
corporate concerns and the control of its en- 
tire corporate business, and all the purposes 
and objects for which it had been incorpo- 
rated, with the intent and design to thereby 
foster, assist and promote a monopoly, was 
discussed in the case of The People of the 
State of California, ex re/. the Attorney-Gen- 
eral vy. The American Sugar Refining Com- 
pany, by the Superior Court of the city and 
county of San Francisco, Califoraia, January 
6, 1890. The main question presented in 
this case is, was the surrender, thus seen to 
have been effected by the concurrent action 
of the corporation and the entire body of its 
stockholders, an illegal act? Did it import 
upon the part of the corporation a violation 
of the condition which the law annexes to 
every grant of incorporation, that the corpo- 
rate powers and privileges thereby conferred 
shall be employed in the furtherance and not 
in the hindrance, of the objects and com- 





mercial policy which it was the purpose of 
the grant to promote? The court says: 

The field thrown open by these general inquiries is 
wide. I do not propose to explore it in its extent, to 
attempt that would be to depart from the declared 
purpose to define what is here said to the facts of this 
case and the announcement of the principles of law, 
few in number, supposed to be applicable. That an 
individual stockholder in a private corporation formed 
for business purposes nmiay, at will, transfer to another 
his shares of stock is, of course, not to be questioned, 
neither is it doubted that any number, even all, of the 
stockholders may by concert had between them sell 
their shares and selil them to a purchaser previously 
agreed upon by all. But to my mind it is equally clear 
tbat when, as the necessary legal result of such a sale 
of stock, a transfer of the corporate franchise has been 
effected, the State—the people—who granted the fran- 
chise, granted it upon condition to be observed and 
fulfilled by the grantee, may institute an inquiry—leg- 
islative, through their political representatives, or ju- 
dicial, through the instrumentality of their courts—an 
inquiry into the purpose for which the franchise has 
been so transferred, an inquiry whether such purpose 
be in itself lawful or unlawful, and whether, as the re- 
sult of such transfer, the franchise is employed in 
such a manner or in a business of such a character as 
operates a breach of the condition annexed to the 
grant. Applying these propositions then to the casein 
hand, the stated purpose for which the “‘American 
Sugar Refinery Company” became incorporated, was 
the production—ihe competitive production—of sugar 
to supply human want; the business franchise granted 
was not for the sole benefit of the eorporation or its 
stockholders, but, in a measure, for that of the public 
as well; the understood commercial policy underlying 
the grant, and to the observance of which the defend- 
ant, by accepting it, stood committed, look: d to the 
promotion of trade in that commodity—the promotion 
of trade necessarily denotes the encouragement of 
rivalry in the business—competition on equal terms is 
conceded to be the life of trade, and to invite and pro- 
mote that competition is the established pelicy of our 
laws. As competition tends to create trade, so mo- 
nopoly tends to destroy it. This is the axiom which 
underlies the constitution and general legislation of 
this State, and upon which the decisions of its courts 
have habitually, not to say uniformly, proceeded. 

It is not necessary to enter upon a discussion here 
of the general subject of business monopoly, the com- 
mercial evils it abundantly breeds or the oppression 
and actual suffering it notoriously inflitts when it 
fastens itself upon one of the necessaries of life—upon 
the article of salt, for instance, or, as here, upon the 
article of sugar. The pretense appearing, by Mr. Ox- 
nard’s testimony, to have been set up be The Sugar 
Refineries Company that its purpose was to keep up 
the standard of refined sugar, is but specious—it is 
contrary to all recorded human experience concerning 
monopolies from the time of Lord Coke. That an im- 
provement in the quality of a particular commodity is 
the usual and natural result of competition—of rivalry 
in the business—is supposed to be well understood. 
On the other hand, the known tendency of monopoly 
is to lower the standard of excellence—as applied to 
the article of sugar, to impose upon the consumer— 
upon the public—a deteriorated article and at an in- 
creased price. The organized business of The Sugar 
Refineries Company is one designed to effect this com- 
mercial result. Whatever the rules prevailing in other 
jurisdictions upon this subject, in ours such a business 
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—the maintenance of such a monopoly—is distinctively 
an unlawful business; no franchise for its pursuit 
could be obtained under our laws—a franchise already 
obtained for another and lawful purpose is subject to 
forfeiture if afterwards employed in such a monopoly 
—that the franchise of the defendant is so employed 
by The Sugar Refineries Company and is used by it as 
one ofits agencies in the monopoly it maintains is 
established by the proofs in this case. It results that 
judgment for the people must be entered as prayed in 
the information. 

This case follows in principle the decision 
of the Supreme Court of Michigan as laid 
down in the case of Richardson v. Buhl, 
November 15, 1889. In that case a corpo- 
ration known as the ‘‘Diamond Match Com- 
pany,’’ was organized under articles of incor- 
poration which stated that its business was to 
manufacture, buy, sell and deal in friction 
matches, and all articles entering into the 
composition and manufacture thereof, and 
also in machines and machinery, whether 
applicable to the manufacture of friction 
matches, or to othér purposes, and to pur- 
chase, own and sell exclusive rights under 
letters patent relating to the manufavture of 
friction matches, and to machines and ma- 
chinery applicable thereto, or to other pur- 
poses, and to buy, sell, own and deal in any 
real or personal property necessary or con- 
venient to the prosecution of said business. 
It appeared that the object of the corporation 
was to buy up the property of all individuals 
or corporations engaged in the manufacture 
of friction matches, exacting from the man- 
ufacturer, in every case of such transfer, a 
bond, that such manufacturer would not for 
a term of years engage in, or aid anyone else 
in the manufacture of matches in any place 
where such action might conflict with the in- 
terests, or diminish the sales, or lessen the 
profits of the Diamond Match Company: 
Held, that such corporation is unlawful and 
against public policy, its object being to pre- 
vent competition, and control the price of an 
article of necessity. Such vast combinations 
are being formed every day and are a menace 
to the public. Their object and tendency is 
to prevent free and fair competition and ¢>n- 
trol prices. Such combinations have fre- 
quently been condemned by courts as unlaw- 
ful and against public policy. Hooker v. 
Vandewater, 4 Denio, 349; Stanton v. Allen, 
5 Denio, 434; Coal Co. v. Coal Co., 68 Pa. 
St. 186; Salt Co. v. Guthrie, 35 Ohio St. 
672; Craft v. McConoughy, 79 Ill 346; 


‘it in the negative. 





Hoffman vy. Brooks, 11 Week. Cin. Law. Bul. 
258; Hannah v. Fife, 27 Mich. 172; Alger 
v. Thacher, 19 Pick. 51. 





Wuetner ‘‘lager beer’’ is an intoxicating 
liquor is a question of fact for the jury, says 
the New York Court of Appeals, in Blatz v. 
Rohrbach, 22 N. E. Rep. 1049, in an opinion 
wherein the chief justice and two of the 
judges dissent with plausible and forcible 
reasons. This conclusion was reached in an 
action under Laws N. Y., 1873, ch. 646, for 
damages arising from the sale of intoxicating 
liquors to plaintiff’s husband, where the evi- 
dence showed that beer was sold. The con- 
clusion reached by a majority of the court is 
opposed by many autiorities which hold that 
the courts will take jucicial notice of the fact 


_that lager beer is a malt liquor and intoxicat- 


ing. See Netso v. State (Fla.), 5 South. 
Rep. 8; Briffit v. State (Wis.), 16 N. W. 
Rep. 39. In People v. Wheelock, 3 Park. 
Crim. Rep. 9, it was held that the word 
‘‘beer,’’ in its ordinary sense, denoted a 
beverage which was intoxicating, and came 
within the meaning of the words ‘‘strong or 
spirituous liquors,’’ as used in the statute. 
That case was cited, with apparent approval, 
in Commissioners vy. Taylor, 21 N. Y. 175, 
175, in which Nevin v. Ladue, 3 Denio, 437, 
was cited and explained. And such was the 
view of the court in People v. Hart, 24 How. 
Pr. 289. 








SPECIFIC ENFORCEMENT OF CON- 
TRACTS TO CONVEY HOMESTEAD. 





A common question arising, especially in 
the west, in reference to contracts to convey 
real estate is, whether the husband’s con- 
tract to convey a homestead can be specific- 
ally enforced against a wife not joining in 
it? The question is not altogether free from 
difficulty, though the weight of authority and 
of reason seems to be in favor of answering 
The reason why specific 
enforcement in this case should not be de- 
creed are, amongst others, the followipg : 

1. Public policy forbids alienation of the 
homestead except by statutory modes.- The 
homestead ig designed as a refuge for the 
wife and family. It is wise to protect it 
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from being undermined by equitable enforce- 
ments of contracts to convey it where the re- 
sult would be a virtual nullification of the 
homestead law, and the defeat of its protec- 
tions of the family against the profligacy or 
carelessness of its principal member, the 
husband. 

2. There is another reason why contracts 
to convey homesteads are not specifically en- 
forceable, a reason arising out of the inca- 
pacity of the wife, at common law, to make 
a contract of conveyance. This disability 
has only been removed by statutes, and there 
are no other ways except those prescribed by 
the statute in which a wife can convey prop- 
erty. Now, if equity would, against the 
wife, enforce a husband’s contract to convey 
a homestead, it would establish a new mode 
of conveyance by married women, and one 
not authorized by the statute or the common 
law.} 

3. Another reason why specific enforce- 
ment of a husband’s contract to convey a 
homestead may well be refused is, that it 
would, in effect, make a new contract be- 
tween parties. A homestead is not a mere 
right or privilege in lands; it is an estate. 
The husband’s contract to convey land can, 
in its largest signification, only be taken as a 
contract to convey all the estate which he 
has in it. All the estate a husband can have 
in land, considering him apart from his 
family, is an estate in fee-simple, minus the 
homestead estate, which, in -the contempla- 
tion of law, is inthe family. Now, specific- 
ally, to enforce the husband’s contract to 
convey land without requiring the joinder of 


the wife, and the release of the homestead is, 


in effect, to make the husband’s contract to 
convey the fee-simple of his lands minus the 
homestead right his (the husband’s) contract 
to convey his interest in the lands plus, the 
homestead right. Specific enforcement, 
therefore, would enlarge materially the in- 
terest conveyed by the contract enforced. 
It would consequently change the contract 
in a material particular, viz: the interest 
conveyed. It is beyond the power of a 
court of equity to enlarge, alter or make con- 
tracts between parties. It cannot be denied 
that*there are cases in which specific enforce- 
ment of a contract to convey a homestead 


1 See this subject elaborately discussed in Blythe v. 
Dargin, 68 Ala. 377; andin Jones vy. Goff, 63 Tex. 248. 





was decreed; but on examination they will 
be found to be cases where the wife joined 
in the title bond.? 

It will be interesting to review in detail the 
cases holding, that specific enforcement of 
contract to convey homesteads will not be de- 
creed where the wife has not joined or re- 
leased her right. In Iowa, the rule seems 
pretty well settled against the right. The 
statute in that State declares that ‘‘a con- 
veyance or incumbrance by the owner (of 
the homestead) is of no validity unless the 
husband and wife, if the owner is married, 
concur in and sign the same joint instru- 
ment.’ Of this section the Iowa court 
says: ‘*Whoever contracts for another per- 
son’s homestead should see to it that he gets 
the wife’s signature, and if he fails to do so 
he knows or should know that his contract 
has no validity. Itis not a case of fraud, 
but rather of a contract left incomplete or 
unconsummated for want of concurrence of a 
necessary party and not binding upon any 
one.’’* The Iowa court has even gone further 
than to refuse specific enforcement of such a 
contract; it has refused damages for the 
breach of it. The Michigan court has also 
declined to specifically enforce a contract to 
convey a homestead in which the wife had 
not joined. In Hall v. Loomis,’ the Michi- 
gan court was asked to enforce the following 
contract : 

Jackson, Micu., Jan. 31, 1885. 

MEMORANDUM OF AGREEMENT. — Philo J. 
Hall and Margaret A. Loomis agree in man- 
ner following: Said Hall hereby sells to 
Margaret A. Loomis the following property, 
to-wit: One acre of ground on the corner of 
High and Merriman streets, with the build- 
ings thereon and carpets in the dining-room 
and sitting-room and stove, and stove in the 
office at the barn; also the wire screens in 
the doors and windows; and in considera- 


2 Shribar vy. Platt, 19 Neb. 629; Bruntz vy. Cornelius, 
19 Neb. 115. 

3 Iowa Code, § 1990. 

4. Donner vy. Redenburgh, 61 Iowa, 271; See also 
William v. Swetland, 10 Iowa, 57; Larson v. Reynolds, 
13 Iowa, 579; Burnap v. Cook, 16 Iowa, 149; Barnett 
vy. Mendenhall, 42 Iowa, 296; Yost v. Devault, 9 La. 
64; Cowgell v. Warington, 24 N. W. Rep. 266. 

5 Cowgell v. Warrington, 24 N. W. Rep. 266. See the 
comment on this case of the editor of Central Law 
Journal, 21 Cent. L. J. 204. 

6 Phillips v. Stanch, 23 Mich. 383; Hall v. Loomis, 30 
N. W. Rep. 375. 

7 Supra. 
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tion the said Margaret A. Loomis hereby 
sells to said Hall one hundred and twenty 
acres of land in the township of Henrietta, 
where said Margaret A. Loomis now lives. 
‘*Paito J. Hatt, 
‘“*M. A. Loomis, 
By Georce L. Loomis. 


On this was indorsed: ‘‘Received on the 
within agreement one hundred dollars. 
‘*M. A. Loomis, 
By Geo. L. Loomis.”’ 


Mrs. Loomis was to receive $500 in addi- 
tion, but this was not expressed in the con- 
tract, hence it was held not a part of the 
contract of the parties. And the court also 
said as follows: ‘‘A difficulty which cannot 
be got over is the existence of a homestead. 
Hall and his wife occupied this property as 
their home. It could not, while so occupied, 
be disposed of except by the joint action of 
husband and wife. The contract so far as it 
covered a homestead was a nullity. It could 
not be enforced at all. Mrs. Loomis was 
not obliged to convey her own land except 
by this written contract. Any arrangement 
which Mr. Hall might be willing to make 
would be a new and different contract and 
none such has been entered into. Mrs. 
Loomis could not have enforced this and was 
not bound by it. The fact that the property 
contained more in value than a homestead 
and that the contract may have been valid 
for the excess will not avoid the difficulty. 
In Phillis v. Stanch,? a similar ques- 
tion came up and the court refused to 
attempt any specific enforcement as to the 
residue which the complainant was willing to 
accept with compensation, because it was not 
the contract the parties made, and would re- 
quire new arrangements not convenient for a 
court of equity to frame. Mrs. Loomis 
could not have enforced the contract as it 
stood, and could not be bound when Hall 
was not. The consideration was based on a 
money valuation, and could not therefore be 
apportioned with any certainty. These dif- 
ficulties are a sufficient defense and we need 
not inquire into the question of fraud and 
inequality.’’ Biil dismissed but without pre- 
judice to proceedings at law. The dismissal 
of the billin this case without prejudice to 
proceedings at law would seem to sanction 


820 Mich. 369. 





the idea that an action for damages might be 
maintained on the contract. 

In Kansas the State constitution? and 
the statute provide that the homestead ‘‘shall 
not be alienated without the joint consent of 
husband and wife.’’ The plaintiff made a 
contract agreeing to convey the tract of land 
occupied by himself and family as a home- 
stead ; and as part of the purchase price, the 
defendant executed and -delivered to the 
plaintiff a promissory note for two hundred 
dollars ($200.00) and made a cash payment 
of forty dollars ($40.00). The signature or 
consent of plaintiff’s wife to the contract of 
sale was never obtained. No deed of con- 
veyance was ever made tothe defendant by 
the plaintiff and his wife, nor was the de- 
fendant ever given ‘possession of the home- 
stead. Plaintiff brought suit to recover 
upon the promissory note given as part of 
the purchase price, and the defendant in his 
answer asks to recover back the forty dollars 
($40.00) which he paid. Held, that the con- 
tract to convey the homestead made without 
the consent of plaintiff’s wife is void, and 
that the note and money given and paid -by 
the defendant as an advance payment on the 
homestead was without consideration. Held 
also, that the defendant having voluntarily 
paid the sum of forty dollars on such void 
contract with full knowledge of all the facts 
and circumstances relating thereto cannot 
recover it back.!® 

The Dakota court also holds a contract to 
convey a homestead in which the wife has 
not joined, to be not specifically enforcible."™ 

The Texas court holds the same rule upon 
the peculiar ground above mentioned, and 
discussed by the court as follows: ‘‘The 
sole and only mode (by whicha wife can 
alienate a homestead) is where she joins the 
husband and which she acknowledges privily 
and apart from him. To the word ‘convey- 
ance,’ as used in the statute, must be 
assigned its ordinary signification, that is, a 
writing by which property is conveyed from 
one to another. As before remarked, the 
statute does not include agreements to con- 
vey, but conveyances only.’’!” 

Alabama presents a series of interesting 


9 Article 15, § 9. 

10 Thimes v. Stumpf, 5 Pac. Rep. 43. 
11 Myrick vy. Bell, 37 N. W. Rep. 307. 
12 Jones v. Goff, 63 Tex. 251. 
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cases. In one it was held that the constitu- 
tional provision which declares that a 
‘‘mortgagee or other alienation of the home- 
stead’’ by a married man ‘‘shall not be valid 
without the voluntary signature and assent 
of the wife,’’ applies only to instruments 
which are perfected for delivery and oper- 
ative as conveyances; and though sn instru- 
ment which is duly signed, sealed and 
acknowledged as a deed, but defective and 
inoperative as a deed for want of delivery, 
may be enforced in equity as against the 
husband or his heirs as a contract to convey, 
it cannot be so enforced as to the homestead.” 

A. M. Wortham made a bond for convey- 
ance of title to his homestead to I. F. 
Wortham, in December, 1881. The wife did 
not join. In October, 1882, I. F. Wortham 
assigned this bond to Cooper & Co. In March, 
1883, the original vendor, A. M. Wortham, 
executed adeed to Cooper & Co., of the 
property; in this deed the wife joined. 
Long prior to the execution of this deed two 
judgments had been rendered against A. M. 
Worthan, and executions were levied on the 
land. It was sold in August, 1883, and 
Striplin &Co. became the purchasers and 
received a sheriff’s deed, which the court 
held related back to the levy of the writs on 
the land in October, 1882. Held, that Strip- 
lin’s title under sheriff’s deed, which in law 
was virtually effective in October, 1882, was 
superior to Cooper’s title under the deed of 
the original vendor and wife made in March, 
1883. Held, that no claim could be made 
under the bond for sale of the homestead 
since the wife did not join in it, and the 
court refused specifically to enforce that con- 
tract of sale or to enjoin Striplin’s action of 
ejectment. The court said: ‘‘Under the 
uniform decisions of this court, the attempted 
sale of the premises to I. F. Wortham con- 
veyed to him no interest whatever, legal or 
equitable. A mortgage or other alienation 
of a homestead by the owner, if a married 
man, is a mere nullity, without the voluntary 
signature and assent of the wife.* An ex- 
ecutory agreement to convey a homestead 
could not possibly stand on any better basis 
or confer any greater right. Evenif signed 


18 Jenkins v. Harrison, 66 Ala. 347. See also Butts 
v. Broughton, 72 Ala. 294; Gardner vy. Moore, 30 Ala. 
L. J. 477. 

14 Citing Alford v. Lehman, 7 Ala. 826. 








by the wife, specific performance of it could 
not be enforced by a court of equity against 


her consent. The vendee in the bond for. 


title having no interest in the land himself 
could convey none tothe complainants by 
the assignment of this instrument to them.”’ 
The complainants must therefore rely exclu- 
sively on their deed from A. M. Wortham and 
wife, bearing date in March, 1883, -——and 
of this deed the sheriff's deed took pre- 
cedence. 

The above case is noteworthy as aflirming 
the general rule not to give specific enforce- 
mentofa contract to convey a homestead 
even against innocent persons who had paid 
value relying on the contract. The gen- 
eral rule against specifically enforcing a 
contract to convey a homestead in this State 
is stated by Judge Thompson, who says: 

‘*Another illustration of the doctrine that a 
conveyance by the husband of the homestead 
without the wife’s concurrence is not abso- 
lutely void is found in the manner in which 
the courts treat the husband’s unexecuted 
contract to convey such premises. All the 
courts agree that such a contractis so far 
void that a specific performance of it cannot 
be decreed while the wife lives, and occu- 
pancy by the family continues.’’*” This rule 
seems analogous to the rule formulated in 
Scribner on Dower, as follows:'® ‘‘So where 
a party has contracted to convey lands with 
covenants of general warranty, or against in- 
cumbrances, an existing right of dower 
although inchoate will constitute a good de- 
fense to a- proceeding on the. part of the 
vendor for specific performance of the con- 
tract, unless the vendee has waived his right 
to object to the title.’ Im a New York 
case the court says, relative to a clause in a 
lease, that the lessee ‘‘shall have liberty to 
purchase the said lots,’’ etc. ‘‘Suppose the 
lessor was living, and a bill was filed against 
him for a deed, how could the court compel 
a conveyance free from the dower of the 
wife in case she refused to join her husband 
in the deed? In such a state of things there 
would be a difficulty. According to some 


15 Blythe v. Dargin, 68 Ala. 370. 

16 Striplin & Co. v. Cooper & Son, 80 Ala. 256. 

17 Thompson on Homesteads, § 491, ‘citing: Wright 
v. Hays, 34 Tex. 353; Cross v. Everts, 28 Tex. 523; 
Allison \. Shilling, 27 Tex. 450; Brewer vy. Wall, 23 
Tex. 387; Yost v. Devault, 9 Iowa, 60. 

18 Vol. 2, p. 5. 
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old cases if the husband agreed to convey 
his wife’s estate the court would compel him 
to perform in specie because it was presumed 


he had his wife’s consent. There are in- 
stances of the husband being committed to 
prison until the wife should convey, but on 
making it appear that he could not prevail 
on her her to join in the deed, the court from 
necessity discharged him. - (Sugden on Vend- 
ors, 151.) Lord Eldon, however, in Emory 
v. Wise,” expressed a strong disinclination 
to follow that doctrine. He shows it would 
be ‘compelling the husband to compel his 
wife’ to execute a deed or levy a fine, which 
are voluntary acts. And the same doctrine 
has undergone a thorough examination by 
Sir Thomas Plumer, V. C., in the case of 
Howell v. George,” 1 Madd. R. I. In that 
case specific performance was refused.’’” 

But there are a few authorities in favor of 
enforcing a contract to convey a homestead 
even against a non-joining wife. In New 
Jersey, specific performance by the husband 
was decreed, but not by the wife. This de- 
cision is very brief and was rendered by the 
New Jersey Court of Chancery which is not 
the final court in New Jersey; it is a court 
more like the Illinois circuit (chancery side) 
Court. The court cites no authorities and 
does not examine the principles at all.” 

In Illinois, in Brooks v. Hotchkiss,” 
Brooks conveyed to Hotchkiss a homestead, 
but the wife did not join, and continued to 
occupy the property as a homestead. Hotch- 
kiss filed a bill against the wife to assign the 
homestead, asking a sale and the payment of 
all to him overvalue of homestead estate: 
Held not to lie, and the court discuss com- 
plainant’s rights under the conveyance 
fully. But this decision of the Illinois ap- 
pellate court was reversed by the supreme 
court.4 The distinction between the two 
lines of authorities, those in favor of. and 
those against, specifically enforcing a hus- 
band’s contract to convey a homestead as 
against the wife, seems to be that in Illinois 


19§ Ves. 505. 

2% 1 Madd. R. 1. 

21 In re Jane Hunter, 1 Edw. Ch. 1; and see Martin 
y. Mitchel, 2 Jac. & W. 425, 6 

22 Flaherty v. Blakoe, 10 Atl. Rep. 158. 

23 4 Bradw. 175. 

24 See Hotchkiss vy. Brooks, 93 Ill. 393; see also 
Mathieson y. Wilson, 87 Ill. 58; Richards v. Greene, 73 
Ill. 54, 
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the homestead is limited in amount to a fixed 
valuation which is easily ascertainable and 
may be set-off in money, and thus the 
family’s interests are reasonably protected, 
while in other States the homestead is the 
home—an established house and piece of 
land, without limitation of value, and in- 
capable of being divided upon pecuniary 
lines. PHILALETHES. 








ATTORNEY AT LAW—NEGLIGENCE. 


COCHRANE V. LITTLE. 





Court of Appeals of Maryland, November 14, 1889. 


1. In an action for damages against an attorney at 
law for giving improper advice, the declaration is suf- 
ficient if it sets forth that plaintiff employed defend- 
ant, as an attorney, to advise him; that defendant gave 
him improper, unskillful, ignorant, and negligent ad- 
vice (setting forth the advice as given); that plaintiff, 
relying on defendant’s ability as an attorney, acted on 
his advice, and that by reason thereof he has suffered 
certain damages, etc., 


2. In such case it was not errorto admit the testi- 
mony of other lawyers as to whether or not, in their 
opinion, the advice given by defendant was such as a 
prudent, careful lawyer, of ordinary capacity and in- 
telligence, would or ought to have given, under the 
circumstances. 


ALVEY, C. J.: * * * * he action is one 
in case, brought against an attorney at law, the 
present appellant, for what is alleged to have 
been improper, unskillful, ignorant, and negli- 
gent advice, given to the testator of the plaintiffs, 
whereby damage is alleged to have been sustained. 
Korns, the testator, was surety on the joint and 
several bond of Price and Wilson, trustees ap- 
pointed by a decree for the sale of real estate; 
Price being the son-in-law of Korns. The prop- 
erty was sold, and Price, one of the trustees, mis- 
appropriated a portion of the proceeds of sale, 
and suits were brought upon the bond, by parties 
entitled, forthe money thus misappropriated by 
Price. Korns, the surety, applied to the defend- 
ant, an attorney at law, for counsel and advice as 
to his liabilities and rights as surety on the bond; 
and it is in respect to the advice given by the de- 
fendant that this action is brought. There was a 
demurrer to the declaration, and that was over- 
ruled; and the first question presented on the rul- 
ings of the court below Is whether there was er- 
ror committed in overruling the demurrer. The 
declaration charges that the defendant was re- 
tained or employed as an attorney by Korns, the 
plaintiffs’ testator, to advise him ‘‘as to his legal: 
responsibility and liability as surety upon a cer- 
tain bond,” in a certdin equity proceeding refer- 
red to; and the bond is set out in full. It is then 
alleged, that parties entitled to receive the trust 
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funds that had come to the hands of Price and 
Wilson, the trustees and principals in the bond, 
had instituted suits upon the bond, and recovered 
judgments thereon against the principals and the 
surety in the bond; and that the defendant, havy- 
ing accepted the retainer or employment, fora 
compensation to be’ paid by Korns, in violation 
of his duty and the obligations imposed upon him 
by the employment, ‘‘did not nor would give said 
Korns proper, intelligent, and legal advice, in a 
proper, skillful, and diligent manner, but, on the 
contrary thereof advised and counseled said 
Korns in an improper, unskillful, ignorant, and 
negligent manner;”’ that it is to say, that he 
(Korns) was primarily responsible with Price and 
Wilson to the parties who had recovered judg- 
ments on the bond, and that said parties could 
force payment of the whole amount recovered of 
him (Korns); and,in case of payment by him, 
he would have the right to collect only one-half 
of the judgments from Wilson, and the other half 
from Price. That the defendant further advised 
Korns to pay said one-half of the amount recov- 
ered on the bond, on condition that Wilson would 
pay the other half thereof, and that, upon payment 
of such one-half by Wilson, Korns, the surety, 
should exccute a release to Wilson of all claim by 
Korns for and on account of the money paid by 
him, as surety, in discharge of the judgments. 
It is then alleged that Korns, relying upon the 
counsel and advice of the defendant, and believ- 
ing that his liabilities and legal rights were as 
stated by the defendant, paid the one-half of the 
judgments, and executed, under hand and seal, 
the release to Wilson, who paid the other half of 
the judgments; and that, at the time of the rendi- 
tion of the judgments, Wilson was owner of large 
and valuable real estate, upon which the judg- 
ments were valid liens, sufficient to pay and sat- 
isfy said judgments in full, but that Price wasa 
non-resident of the State, and insolvent. It is 
further alleged that, by reason ofthe advice 
and counsel of the defendant in the premises, 
Korns was greatly damaged, etc. The declara- 
tion is certainly inartificially drawn, but we are 
of opinion that it sets forth facts sufficient to con- 
stitute a right of action. It alleges the employ- 
ment, the wrongful and unskillful advice, and the 
consequent damage resulting therefrom. It is ar- 
gued that the breach of duty alleged is larger and 
more comprehensive than the terms of the em- 
ployment will warrant, But, without stopping to 
place a critical construction upon the terms of 
the employment as alleged, it is sufficient that it 
is alleged that the defendant, under the employ- 
ment, assumed to and did advise both as to the 
legal liability and the rights and remedies of the 
client, and that the latter acted upon that advice, 
supposirg it to be correct. Having so advised, 


. and induced the action of the client in accordance 
with that advice, the defendant cannot relieve 
himself of responsibility upon the ground that 
his advice was not confined within the strict lim- 

ts of the terms of the original retainer, as alleged 





in the declaration. Apart from any more special 
or technical objections, the declaration would 
seem to contain all the averments essential to en- 
title the plaintiffs to maintain their action. This 
is best shown by a brief statement of the princi- 
ples upon which the action is maintainable. It is 
now well settled by many decisions of courts of 
high authority, both of England and of this 
country, that every client employing an attorney 
has a right to the exercise,on the part of the at- 
torney, of ordinary care and diligence in the ex- 
ecution of the business intrusted to him, and toa 
fair average degree of professional skill and know- 
ledge; and if the attorney has not as much of 
these qualities as he ought to possess, and which, 
by holding himself out for employment, he im- 
pliedly represents himself as possessing, or if, 
having them, he has neglected to employ them, 
the law makes him responsible for the loss or 
damage which has accrued to his client from their 
deficiency or failure of application. Or, as said 
by Lord Chancellor Cotteaham, in delivering the 
opinion in the case of Hart v. Frame, 6 Clark & 
F. 193, 209, a client who has employed an attorney 
has a right to his diligence, his knowledge, and 
his skill; and whether he had not so much of 
these qualities as he was bound to have, or, hav- 
ing them, neglected to employ them, the law 
properly makes him liable for the loss which has 
accrued to his employer. Andin another part of 
the same opinion the learned chancellor said: 
‘*Professional men, possessed of a reasonable por- 
tion of information. and skill, according to the 
duties they undertake to perform, and exercising 
what they so possess with reasonable care and 
diligence in the affairs of their employers, cer- 
tainly ought not to be held liable for errors in 
judgment, whether in matters of law or discre- 
tion. Every case, therefore, ought to depend upon 
its own peculiar circumstances; and when an in- 
jury has been sustained which could not have 
arisen except from the want of such reasonable 
skill and diligence, or the absence of the employ- 
ment of either on the part of the attorney, the 
law holds him liable. In undertaking the client’s 
business, he undertakes for the existence and for 
the due employment of these qualities, and re- 
ceives the price of them. Such is the principle 
of the law in England, and that of Scotland does 
not vary from it.’’ In this case, if the defendant 
gave the advice alleged in the declaration, which, 
as a fact, is admitted by the demurrer, and which 
advice induced the making of the release by 
Korns to Wilson, the only solvent principal obli- 
gor in the bond, whereby all claim for reimburse- 
ment for the money paid by the surety was relin- 
quished, such advice would certainly be subject 
to the charge imputed to it, of being found in the 
want of ordinary skill, or the want of reasonable 
care and diligence, on the part of the defendant. 
Staunard vy. Ullithorne, 10 Bing. 491. The court 
below was clearly right in overruling the demur- 
rer. 

After the demurrer was overruled, the case 
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proceeded to trial upon the plea of not guilty by 
the defendant. In course of the trial several ex- 
ceptions were taken by the defendant to rulings 
of the court. The first two of these were taken 
to the admissibility of the testimony of lawyers, 
examined by the plaintiffs, for the purpose of 
proving to the jury that in their opinion, the ad- 
vice given by the defendant to Korns, under the 
facts and circumstances proved by other witnesses 
in the case, was not such as a prudent, careful 
lawyer, of ordinary capacity and intelligence, 
would have given, or ought to have given. As 
we understand it, this was not an attempt on the 
part of the plaintiffs to prove to the jury by the 
lawyers that the abstract principle involved in 
the advice given by the defendant was not law, 
for that would have been an usurpation of the 
functions of the court; but simply that the advice, 
in view of all the circumstances and conditions 
under which it was given, was not such as a pru- 
dent, careful lawyer, of ordinary capacity, would 
have given. Such testimony in this class of 
cases, is allowed as furnishing aid to the jury in 
considering the question of neglgence or want of 
skill. There are many cases in which such testi- 
money has been received, but it is not deemed 
necessary to refer to more than Godefroy v. Dal- 
ton, 6 Bing. 460; Hunter v. Caldwell, 10 Q. B. 69; 
Swinfen v. Chelmsford 5 Hurl. & N. 890, 897. 
There was therefore no error in the rulings on 
these exceptions. 7 


Nore.—1. Liability to Client.—An attorney is re- 
sponsible to his client only for the want of ordinary 
skill, learning and reasonable diligence.! It would be 
manifestly unjust to hold attorneys answerable for 
every error or mistake of judgment, and to require 


‘more of them than is demanded from business men 


and members of the other learned professions, who 
are only required to be possessed of that degree of 
skill and knowledge common to their business or pro- 
fession.2 “‘God forbid,” says Abbott, C. J., in Mon- 
triou v. Jefferys,’ “that it should be imagined that an 
attorney ora counsel, or even a judge, is bound to 
know all the law; or that an attorney is to lose his 
fair recompense on account of an error, being such 
as a cautious man might fall into.”” This rule is sus- 
tained in a number of cases. 

The undertaking of an attorney is not that he pos- 
sesses perfect legal knowledge or the highest degree 
of skill in relation to the business intrusted to him, or 
that he is possessed of the highest legal learning, but 
that he will use ordinary skill and has the learning 
common to members of the profession. No attorney 
can be expected to know all the law or to bring to his 
client the highest degree of learning, but he is re- 


1 Gilbert v. Williams,8 Mass. 31; Dearborn v. Dear- 
born, 15 Mass. 301. 

2 Wilkinson v. Griswold, 12 Smedes & M. 669; Lewis v. 
Peck, 11 Ala. 142; Rhines v. Evans, 16 P. F. Smith, 592. 

82 Car. & P. 113. oe 

4Purves v. Lindell, 12 Clark & Quinelly, 91; Pitt v. 
Holden, 4 Burr. 2060; Laidler v. Elliott,3 B. & Cr. 738; 
Bulmer vy. Gilman, 4 Man. & Gr. 108. * 

5 Gilbert v. Williams, 8 Mass. 31; Dearborn -v. Dear- 
born, 15 Mass. 301; Caverly v. McOwen, 123 Mass. 574; 
Goodman v. Walker, 30 Ala. 482; Estate of A. B., 1 
Tucker (N. Y. Surrogate), 247; Godefray v. Dalton, 6 
Bing. 460; Morrill v. Graham, 27 Tex. 646, 





quired to be familiar with the well settled rules of 
pleading and practice, and decisions of the supreme 
court of his own State.6 On the other hand it has 
been held, and is now well settled, that gttorneys are 
not liable for mistakes on difficult points of law.? 
Neither are they liable for an error where there is 
much conflicting authority and room for reasonable 
doubt. Nor can attorneys be charged with negli- 
gence, when they accept as a correct exposition of the 
law, a solemn decision of the supreme court of the 
State.9 

Attorneys are not bound to guarantee success in 
the result of a suit intrusted to their management, 
and cannot be held liable when they have acted hon- 
estly and tothe best of their ability. But when a 
bill is placed in the hands of an attorney for collec- 
tion, and is lost through his negligence in not acting 
premptly in protecting the interests of his client, he 
can be held liable for whatever damages are sustained 
by his client, and not only for the mere nominal 
amount of the debt lost,!! as when he omits to deliver 
a fi. fa. to the sheriff in time, and levy is lost in conse- 
quence,!2 

An attorney is generally liable for blunders in pro- 
cess.!3 If his papers are defective from lack of dili- 
gence on his part, or on the part of his subordinates, 
he is liable for the loss.4 He is liable for mistakes in 
allowing judgment to go by default,“ and if he per- 
mits a claim to be barred by lapse of time.!¢ 

Il. Action against an Attorney.—The usual remedy 
of the client against an attorney for inattention, negli- 
gence or unskilfulness is by action. An attorney is 
liable in an action at law for blunders and omissions 
in the conduct of a suit, whereby his client is injured.” 
The usual action against an attorney for negligence or 
unskilfulness was an action on the case; though in 
cases of gross neglect the courts have interfered sum- 
marily.“ When this summary jurisdiction is re- 
sorted to an attachment may issue against the attor- 
ney,” and he will be compelled by an order of the court 
to reimburse his client.2! But without some proof of 
gross misconduct the courts generally prefer to leave 
the client to his regular remedy by an action at law.” 
So, anaction by an attorney against his client for re- 


6 Babbitt v. Bumpus, 4141 N. W. Rep. 417; Goodman 
v. Mitchell, 30 Ala. 482; Coopevard v. Wallace, 25 Mass. 
129; Gleason v. Clark, 9 Cow. 57; Wharton on Neg. § 749. 

7 Pitt v. Holden, 4 Burr. 2066; Montriou v. Jefferys, 2 
Car. & P. 113; Laidler v. Elliott, 3 B. & Cr. 738. 

8 Elkington v. Howard, 9 M. & W. 661; Chapman v. 
Van Tall, 8 El. & BI. 407. 

9 Hastings v. Halleck, 13 Cal. 203. 

10 Holmes v. Peck, 1 R. I. 242; Walpole’s Admr. v. 
Carlisle, 32 Ind. 415; Stephens v. Walker, 55 Ill. 151; Gil- 
bert v. Williams, 8 Mass. 57. 

11 Reilly v. Cavanaugh, 29 Ind. 435; Eccles v. Steven- 
son, 3 Bidd. 517; Oldham v. Sparks, 28 Tex. 425. 

12 Philips v. Bridge, 11 Mass. 246. 

13 Weeks on Attorneys, 476. 

14 Oldham v. Sparks, 28 Tex. 425; Reilly v. Cavanaugh, 
29 Ind. 435; Dearborn v. Dearborn, 15 Mass. 316; Varnum 
v. Martin, 15 Pick. 45. 

15 Benton vy. Craig, 2 Miss. 198; Gallard v. Smart, 6 
Cowen, 385. 

16 Ronfigny v. Peale, 3 Taunt. 484. 

17 Fitch v. Scott, 3 How. (Miss.) 314; Stephenson v. 
White, 2 Wash. (Va.) 203; Gallard v. Smart, 6 Cow. 325; 
Cox v. Livingston, 2 Watts & S. 103; Weeks on Attor- 
neys, 485. 

18 Pitt v. Holden, 4 Burr. 2061. 

19 Wendell v. Van Rensselaer, 1 Johns, Ch. 344. 

20 Floyd v. Nangle, 3 Ark. 562. 

21 Rex v. Burnett, Sayers, 169. 

22 Frankland vy. Lucas, 4 Sim, 586. 
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muneration, negligence on the part of the attorney 
may be set up by the client as a defense to the action. 
Where an action is brought by the client against his 
attorney for flegligence in the management of a suit, 
the question of negligence is one for the jury under 
the instructions of the court.?+ 

Lewis P. CLOVER. 


23 Runyan Vv. Nichols, 11 Johns. 547; Gleason vy. Clark, 9 
Cowen, 57; Hopping v. Quinn, 13 Wend. 517; Caverly v. 
McOwen, 123 Mass. 57l. ~ 

24 Walpole v. Carlisle, 32 Ind. 415; Rhines v. Evans, 66 
Pa. St. 142. 








JETSAM AND FLOTSAM. 





RECENT COMMENTS ON THE STABILITY AND 
INSTABILITY OF THE RULES OF JURISPRUDENCE. 
—DEFINITION OF STARE DeEcisis.—‘*A deliber- 
ate or solemn decision of a court or judge, made 
after full argument on a question of law fairly 
arising in a case and-necessary to its determina- 
tiog, is an authority or binding precedent in the 
same court, or in other courts of equal or lower rank 
within the same jurisdiction, in subsequent cases 
where the very point is again presented; but the de- 
gree of authority belonging to such precedent depends, 
of necessity, on its agreement with the spirit of the 
times or the judgment of subsequent tribunals upon 
its correctness as a statement of the existing or actual 
law; and the compulsion or exigency of the doctrine 
is, in the last analysis, moral and intellectual—rather 
than arbitrary and inflexible.’—D. H. Chamberlain, 
in address on Stare Decisis, p. 19. 





THE GROUND OF THE RULE.—With regard to ju- 
dicial decisions it is also to be remémbered that it is a 
fundamental principle of the law that an erroneous 
decision is not law, and must in general be disre- 
garded. The only exception to the rule is one estab- 
lishea by natural justice itself, viz: that where 
decisions are of such a character as to enter into ‘the 
customs, or habitual mode of dealing, of the people, 
they must be observed. The true ground of the prin- 
ciple of stare decisis therefore—except so far as it 
enjoins a rational respect for the opinions of learned 
and able men—is simply custom, and that uncon- 
trollable instinct of human nature that leads men to 
observe it. Hence the rule of stare decisis is scarcely 
less operative in systems where it is not formally rec- 
ognized, or even where it is expressly repudiated. — 
George H. Smith, Esq., in American Law Review, 
Oct. 1889. 





STATUTORY ABROGATION.—Courtesy forbids our 
speaking with levity of the acts of a sovereign State, 
but a statute of Alabama, which ought to be entitled 
‘An act for the benefit of the legal profession,’’ cer- 
tainly carries off the palm for originality. It requires 
the supreme court in deciding each case, when there 
isa conflict between its existing opinion and any 
former ruling, to be governed by whatin its opinion 
at that time is law, without regard tosuch former 
ruling of the law by it, but the right of third persons 
acquired on the faith of the former ruling is not to be 
defeated or interfered with by or on account of the 
subsequent ruling. One can hardly conceive a more 
pointed invitation to litigation thanthis. The old rule 
of stare decisis, the foundation of property rights in 





most civilized communities, is swept away by a stroke 
of the pen, and the court is practically asked to de- 
cide what the law ought to be rather than what it is. 
Judges are sometimes accused of a proneness to 
judicial legislation, but evidently this is to be en- 
couraged rather than censured. Counsel in examin- 
ing the law with a view to litigation, need never be 
discouraged by an adverse precedent, for non constat, 
that the court may not take an entirely different view. 
The actis peculiar and the proviso is ambiguous. 
There isan attempted saving of the rights of third 
persons; but who are these third persons whose rights 
must not be disturbed by the subsequent ruling? 
courts do not adjudicate the right of third persons, 
but of parties to the suit, and if there be any one in 
need of protection, it surely is the party who has 
acted upon the faith of the former ruling. In de- 
termining what the Jaw is, courts are largely 
governed by what they have before declared it to be, 
and the actis equally objectionable whether it be an 
attempt to instruct the court how to determine 
what the law is, or an attempt to vest it with legisla- 
tive power.—R. B. Brown, Esq., in an article on Ju- 
dicial Independence, 23 American Law Review, 797. 





Sed quere2 To these views, forcible as they are, so 
far as they go, it may be added—is nothing due con- 
sistency? Is there no sound reason for the doctrine 
that jurisprudence is essentially a system of continu- 
ing principles, not merely of disconnected edicts? Is 
there no objection tothe court or judges who have 
decided in favor of Creesus or the millionaire com- 
pany, having power to decide the same question the 
other way against a poor man, with no other assignable 
reason than that they think it more just tothe poor 
man to decide against him? Is there no objeciion to 
the court, after accepting and adopting the arguments 
of counsellor X leading to the aflirmative of a propo- 
sition of law, accepting and adopting his arguments 
leading to the negative of the same proposition when- 
ever he is retained for a client whose interests run the 
other way? In other words, is the law a compass ora 
weather cock? 





ELECTRIC POLES AND WIRES REAL PROPERY.—In 
the case of Keating Imp. Co. v. Marshall Electric Lignt 
and Power Co., the Supreme Court of Texas said: “In 
regard to the controversy as to whether the poles, 
wires, lamps, and other attachments for conveying the 
electricity should be treated as real or as personal es- 
tate, the master says in his report that he found it 
“impracticable to separate the poles, wires, lamps, 
and other attachments from the lot and improvements 
thereon.”” In the case of Hutchins v. Masterson, 46 
Tex. 554, it is said: “The weight of the modern au- 
thorities establish the doctrine that the true criterion 
for determining whether a chattel has become an im- 
movable fixture consists of the united application of 
the following tests: First. Has there been a real or 
constructive annexation of the articie in question to 
the realty? Second. Was there a fitness or adaptation 
of such article tothe uses or purposes of the realty 
with which it is connected? Third. Whether or not it 
was the intention of the party making the annexation 
that the chattel should become a permanent accession 
to the freehold; this inetntion being inferable from 
the nature of the article, the relation and situation of 
the parties interested, the policy of the law in respect 
thereto, the méd: of annexation, and purposes or use 
for which the annexation is made. And, of these 
three tests, pre-eminence is to be given to the question 
of intention to make the article a permanent accession 
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to the freehold, while the others are chiefly of value as 
evidence as to this intention.” 








RECENT PUBLICATIONS. 





Vorb EXECUTION, JUDICIAL AND PROBATE SALES, 
and the Legal and Equitable Rights of Purchasers 
thereat, and the Constitutionality of Special Leg- 
islation Validating Void Sales and authorizing 
Involuntary Sales in the absence of Judicial Pro- 
a. ‘By A. C. Freeman, author of Treatises 

Judgments,” “Executions,” “‘Cotenancy and 
Partition, » ete. St. Louis, Mo.: Central Law 
Journal Company, Law Publishers and Publishers 
of the Central Law Journal. 1890. 


The value of this book to the practitioner is best at- 
tested by the fact that within a period of a few years 
three editions have been found necessary. The author 
is perhaps as well known to the profession as any law 
writer in this country, having acquired a lasting repu- 
tation by his able treatises on “Judgment” “Execu- 
tions” ‘‘Cotenancy and Partition.”” The subject of 
this book is of especial interest to real estate lawyers, 
and contains a careful and accurate statement of the 
law governing void and voidable sales, and the legal 
and equitable rights of purchasers thereat. The table 
of cases disclose that there are many more adjudications 
upon the subject treated than might seem possible, and 
the author has undoubtedly been diligent in the col- 
lection of them. The book is not a large one (nearly 
two hundred pages), but the law is clearly and suc- 
cinctly stated and the authorities exhaustively re- 
pewed. The printing is excellent and the index 
complete and satisfactory. 





TEN THOUSAND A YEAR. By Samuel Warren, F. R. 
S., with the author’s notes, elucidating the legal 
incidents of the story. Boston: Little, Brown & 
Co. 1859. 

The wonderful suecess of this story upon its first 
appearance in England in 1845, gave it an extensive 
reputation both in that country and this. The chances 
are that the book is unknown to few practicing attor- 
neys, though many, doubtless, have failed to read it. 
It tells the story of aun ambitious but not very bright 
young man known as Tittlebai Titmouse who, while a 
clerk in a dry goods store, came into possession, much 
to his own surprise,of an income of ten thousand a year. 


His experiences in the acquisitive of the property and* 


the administration of it, through a firm of lawyers 
known as Quirk, Gammon & Snap afford much amuse- 
ment. Andthe especial peculiarities of each member 
of the firm, as disclosed by bis name, crops out from 
time to time and enable even a modern lawyer occa- 
sionally to see himself as others see him. Though only 
a lawyer will appreciate and understand the many nice 
questions of law which arise from time to time, the 
story will interest and amuse any reader. Many situ- 
ations of the plot are intensely funny, and we know of 
no more successful way to drive off the blues than by 
following up the troubles and iribulations of Tittlebat 
Titmouse, E+q. The present edition is the first pub- 
lished in this country—in fact the first in many years 
published at all. The publisher gives usa series of 
notes elucidating and explaining the legal situations and 
conclusions which lawyers will appreciate. The book 
is in three volumes, beautifully bound in cloth with gilt 
finish. 
Books RECEIVED. 

THE AMERICAN PROBATE REPORTS. Containing Re- 

cent Cases of general value decided in the Courts 
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1, ADMINISTRATION—Rights of Legatees.—When an ad- 
ministrator allows a legatee a bequest made to her, 
and reports in his account that the same has been paid 
to her, and the report is approved. and the administra- 
tor dies before he is discharged, and another adminis- 
trator is appointed, action will lie against the latter to 
have the account corrected, if the bequest has not in 
fact been paid.—Harrell v. Seal, Ind., £2 N. E. Rep. 983. 

2. ADMINISTRATORS.—A creditor holding an unliqui- 
dated claim for property not tncladed in the inventory, 
against a succession under administration, must bring 
a direct action for the possession, or value thereof, in 
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due course of such administration. Such a proceeding 
cannot be engrafted upon, or liquidated by way of an 
opposition to, a final account.—Succession of Sanchez, 
La., 6 South. Rep. 791. 

3, ADMINISTRATORS—Sale.—Under Mansf. Dig. Ark. §§ 
170,171, where an application is made to sell lands to 
pay the expenses of administering the estate only, it 
must be made to appear that the expenses were incur- 
red inthe course of administering the estate to pay 
debts due personally by .the decedent, and if no debts 
are due by him there can be no sale of his lands.—Mays 
v. Rogers, Ark., 12 8, W. Rep. 579. 

4. ADMIRALTY — Actions. — A suit in rem and a suit in 
personam, arising out of the same cause of action, may be 
brought concurrently in the same court.— The Norman- 
die, U. 8. D. C. (N. Y.), 40 Fed. Rep. 590. 

5. ADMIRALTV—Wrongful Attachment.—A libelant who 
procures the seizure and detention of vessels for the 
purpose of enforcing an alleged lien against them, 
without an order of court, when, on the facts stated in 
his libel, he has no lien, is liable in damages to the 
owners, even though he acted in good faith, as an at- 
tachment issues as of course in sach cases on the filing 
of the libel, and a special order of court is not re- 
quired.—Briggs Excursion Co. v. Fleming, U.S. C. C. (N. 
J.), 40 Fed. Rep, 593. 

6. ADMIRALTY—Maritime Liens.—Admiralty law gives 
no maritime lienon a vessel for unpaid premiums on 
insurance thereon.— The Daisy Day, U. 8. C. C. (Mich.), 
40 Fed Rep. 603. 

7. ADVERSE POSSESSION — Sheriff's Deed. — Adverse 
possession by the grantee of a judgment debtor runs 
against the judgment creditor, who afterwards ob- 
tains a sheriff's deed, from thetime of the grant, and 
is not limited tothe time when the sheriff’s deed was 
given.—Garvin v. Garvin, 8. Car., 10S. E. Rep. 507. 

8. APPEAL—Objection not Raised Below.—Where de- 
fendant, on an appeal by plaintiff from a judgment of a 
justice of the peace, fails to move the circuit court to 
dismiss the appeal for want of an affidavit for appeal, 
he cannot raise the objection in the supreme court.— 
Crenshaw v. Bradley, Ark., 12 8. W. Rep. 578. 

9. APPEAL-BOND—Sureties.—In an action on an ap- 
peal- bond, a judgment in favor of the principal against 
the plaintiffs in the action is not allowable as a set off 
in favor of the sureties on the bond, where the princi- 
pal is not a party to the action, and it does not appear 
that the sureties are interested, by assignment or other- 
wise, in his claim against plaintiffs.— Thalheimer v. Crow, 
Colo., 22 Pac. Rep. 779. 

10. ARBITRATION—Contract.— Proceeding to trial be- 
fore two arbitrators, who, by the terms of the submis- 
sion, were to have called in athird arbitrator, without 
any objection before or on the trial, is a waiver of the 
right to have the third man called in.—Baddus v. Davis, 
Ala., 6 South. Rep. 834. 

1l. ASSIGNMENT—Duress.—Fear that the debtor’s ex- 
ecutor might, through his unscrupulousness, defeat or 
delay the collection of a claim against the estate, or 
subject the creditor to expense in collecting it, does not 
amount to duress entitling the creditor to have set 
aside an assignment of a claim for $10,000 to the execu- 
tor in consideration of the payment of $8,500.—Secor v. 
Clark, N. Y., 22 N. E. Rep. 753. 

12. ATTORNEY AND OLIENT.—The authority of an at- 
torney to appear for another is generally presumed; 
but the court has inherent power to determine by what 
authority an attorney appears either to prosecute or 
defend for another, whether that other be a natural or 
an artificial person.— Williams v. Uncompahgre Canal Co., 
Colo., 22 Pac. Rep. 806. a j 

13. BANKS AND BANKING— Cashier.—A bank cashier 
may indorse to himself, and sue on, a note payable to 
the bank.— Young v. Hudson, Mo., 12S. W. Rep. 632. 

14. BASTARDY—Appeal.—In bastardy proceedings in a 
justice’s court, after a finding that defendant is not 
proven to be the father of the child, a judgment that 
defendant be discharged is a final judgment, from 





which appeal may properly be taken.—McCoy v. State, 
Ind., 22 N. E. Rep. 986. 

15. BILL OF EXCEPTIONS.—Where a bill ot exceptions 
is filed with the clerk after the expiration of the time 
given for its preparation and filing, and the date of its 
presentation to the judge is not stated in it, as required 
by Rev. St. Ind. 1881, § 629, it does not become part of 
the record, and cannot be considered. — McCormick 
Harvesting Mach, Co. v. Maas,, Ind., 22 N. E. Rep. 983. 

16. CARRIERS — Passengers. — Itis negligent and un- 
warrantable conduct on the partof a conductor in 
charge of a train to notify or advise a passenger to 
leave the train while in motion, under circumstances 
likely to expose him to accident or injury. — Jones v. 
Chicago, etc. R. Co., Minn., 43 N. W. Rep. 1114, 

17. CARRIERS OF PASSENGERS — Negligence. — A pas- 
senger aged 67, and in good health, was directed to get 
off defendant’s train, a freight carrying passengers, 
before reaching his station. His duties requiring haste, 
he started on beside the train, the road-bed being 
closely fenced with barbed wire, but soon came to a 
bridge, to get over which he had to mount a flat-car, as 
did also another passenger. Reaching the front of the 
car, and being anxious lest the train might start, he 
having first examined the ground, jumped from the 
coupling outward, with one hand in the car in front, 
and in landing broke his leg: Held, thatthe facts did 
not constitute a cause of action. — Adams v. Missouri 
Pac. Ry. Co., Mo., 12 8. W. Rep. 637. 

18. CHATTEL MORTGAGES— After- acquired Stock.—Un- 
der a chattel mortgage of all the mortgagor’s stock in 
trade, “now or hereafter” to be owned by him, author- 
izing the mortgagee in case of default, to take posses- 
sion thereof, and to collect and receive moneys on the 
accounts, the mortgagee, not having waived his right 
of lien, can hold, as against a garnishee creditor, hav- 
ing full notice thereof, money due the mortgugor from 
the garnishee on account of sales of stock in trade, part 
of such stock having been acquired, and the sales hav- 
ing been made, after the execution of the mortgage. — 
Fuller v. Michigan Cent. R. Co., Mich., 43 N. W. Rep. 1085. 


19. CONSTITUTIONAL LAW— Legislative Powers.—Laws 
N. Y. 1875, ch. 249, conferring authority on the depart- 
ment of docks of New York city to license the erection 
and maintenance of sheds by private persons on the 
public piers of that city for the protection of property 
received and discharged thereat, is constitutional; the 
main purpose of the act being in furtheranve of the 
commercial interests of New York city, and it being 
found as a fact that it is necessary for piers to be 
covered and inclosed in order that property to be re- 
ceived and discharged by the occupants may be pro- 


“tected from loss and injury.— People v. Baltimore, etc. R. 


Co., N. Y., 22 N. E. Rep. 1026. 

20. CONTEMPT—Judgment. — Imprisonment for debt 
being abolished, attachment for contempt is not a 
remedy for obliging the payment of a mere debt from 
the executors to a legatee, adjudged upon citation to 
account before the ordinary under § 2598 of the Code. — 
Wood v. Wood, Ga., 10 8. E. Rep. 501. 

21. ContracT—Performance. — Plaintiffs entered into 
a contract to furnish defendants with acertain quantity 
of sawed lumber at acertain price, defendants-to fur- 
nish the specifications for sawing it, and to pay at 
certain times. Plaintiffs delivered a quantity of the 
lumber, but defendants failed to pay for it as agreed, or 
to furnish any more specifications: Held, that the non- 
performance by defendants was a breach of the con- 
tract on their part, and plaintiffs were entitled to 
recover.—De Loach v. Smith, Ga., 10 8, E. Rep. 436. 

22, CRIMINAL LAW — Forgery. — Held under the facts 
that the writing forged being such an instrument 
which, if true, would have transferred the possession 
of property, it was a proper subject of forgery. — Alezx- 
ander v. State, Tex., 128. W. Rep. 595. 

23. CRIMINAL Law — Larceny. — An indictment for 
larceny which charges, in one count, the taking at one 
time of three different articles of property from the 





YIM 











YVIIM 


Vou. 30. 


THE CENTRAL LAW JOURNAL. 125 








same person, and which sufficiently describes two of the 
articles, is correct.—Reid v. State, Ala., 6 South. Rep. 840. 

24. CRIMINAL LAw—Bail.—When, on motion of the ac- 
cused, the indictment is quashed because of the illegal 
impaneling and constitution ofthe grand jury which 
presented an indictment for murder, the accused, on 
that account, will not be entitled to bail. — State v. Vil- 
lere, La., 6 South. Rep. 827. 

25. CRIMINAL Law — Perjury. — Hill’s Code, § 778, re- 
quires two witnesses, or one witness and corroborating 
circumstances, to convict a prisoner of the crime of 
perjuy; and what is meant by “corroborating circum- 
stances” is evidence aliunde which tends to prove the 
prisoner’s guilt independent of his declarations.— State 
v. Buckley, Oreg., 22 Pac. Rep. 838. 

26. CRIMINAL LAW—Homicide. — Definition and expla- 
nation of the term “reasonable doubt.” — State v. Potts, 
Nev., 22 Pac. Rep. 754. 

27. CRIMINAL Law—Larceny.—Under Crim. Laws Mont. 
§ 72, declaring itto be grand larceny to steal certain 
domestic animals, whatever may be their value, upon 
an indictment for stealing a steer itis unnecessary to 
allege or prove any particular value for the stolen 
animal, and that it had some value may be inferred 
from the facts and circumstances in the case, though 
there be no direct testimony in regard thereto.— Terri- 
tory v. Pendry, Mont., 22 Pac. Rep. 760. 

28. CRIMINAL Law — Homicide. — In the absence of 
proof, in a trial for murder, of an assault or hostile de- 
monstration on the part of the accused at the time of 
the killing towards his slayer, evidence of his bad 
character or violent disposition is inadmissible.— State 
v. Mitchell, La., 6 South. Rep. 785. 

29. CRIMINAL Law — Deadly Weapon. — Aclub is a 
deadly weapon; and an indictment for an assault with 
a‘“deadly weapon, to-wit, aclub,’” gives the superior 
court jurisdiction.—State v. Phillips, N. Car.,10 8. E. Rep. 
463. 

30. CRIMINAL Law — Juror.—The possible error of a 
trial judge, who excuses a person who has stated hat he 
had a prejudice in favor of the accused, and refuses the 
accused to cross-examine him, while on his voir dire, 
affords of itself no legal ground of complaint to the ac 
cused on appeal.—State v. Claire, La., 6 South. Rep. 806. 

31. CRIMINAL LAw— Appeal.— An order overruling a 
demurrer in a criminal case is not appealable. Judg- 
ment must first be pronounsed thereon, before an ap- 
peal can be taken.—State v. Abresh, Minn., 43 N. W. Rep. 
1115. 

32. CRIMINAL LAwW—Burglary.— One who with felo- 
nious intent to commit larceny, in the night-time broke 
and entered through the area window into the cellar, 
passed up the ce,lar stairs into the store-room, and 
from thence escaped through the rear store door, 
which he uniocked for that purpose, was guilty of burg- 
lary in breaking and entering a dwelling house. — 
People v. Griffin, Mich., 43 N. W. Rep. 1061. 

33. CRIMINAL Law—Rape—Attempt.—Under Code Va., 
1887, § 4044, providing that, on an indictment for felony, 
the jury may find accused not guilty of the felony, 
but guilty of an attempt to commit it, the court 
properly refused to charge, on an indictment for rape, 
that if defendant intended to commit a rape, but before 
the act was executed voluntarily abandoned it, the 
jury should find him not guilty, and properly charged 
them instead that,fon an indictment for rape, they 
might find an attempt to commit rape.— Glover v. Com- 
monwealth, Va., 10S. E. Rep. 420. 

84. CRIMINAL LAwW—Burglary—Possession.—While the 
recent possession of stolen property by defendant is 
not prima facie evidence of his guilt of burglary, yet the 
fact of such possession is a material circumstance to 
be considered by the jury, and, together with other in- 
culpatory circumstances, such as his refusal to give any 
account, or give a false account, of how he came by 
the property, will warrant a conviction. — Gravelyv. 
Commonwealth, Va., 10 8. E. Rep. 431. . 

35. CRIMINAL Law—Dediling Female Employee.—Under 





Rey. St. Mo. 1879, § 1260, a conviction may be had ofone 
in whose family such female was employed as servant; 
there being evidence that he promised her father to see 
that she did not go out nights, and to treat her as one 
of the family.—State v. Young, Mo., 12 8. W. Rep. 642. 

36. ORIMINAL LAaw— Homicide — Self-defense. — Any 
condition or circumstance which is capable of creating 
sudden passion sufficient to render the mind of a per- 
son of ordinary temper inzapable of cool refiection 
may constitute “adequate cause” for an assault; and, 
when the evidence shows a number of conditions or 
circumstances, tending either singly or collectively to 
constitute what a jury might consider adequate cause, 
the court’s charge should leave the jury at liberty to 
consider them all in determining the question of ade- 
quate cause.— Hawthorne v. State, Tex., 12 8. W. Rep. 603. 

37. CRIMINAL LAW — Rape — Intoxication. — Where a 
specific intent is necessary to the commission of a 
crime, the statute does not eliminate that element, and, 
in determining the existence of such intent, the jury 
should be allowed to consider the mental condition of 
the accused, and the fact that he was intoxicated at the 
time of the alleged commission.— Reagan v. State, Tex., 
12S. W. Rep. 601. 

38. CRIMINAL PRACTICE — Instruction. —It was error 
for the court, after impressing on the jury the gravity 
of the offense, and the care they shonld use in their de- 
liberations, to say tothe jury: “I may take it on my- 
self to discharge this man. With that, however, you 
have nothing to do,”—as it was liable to and may haye 
caused iudifference in a proper discharge of the jury’s 
duty prejudicial to defendant.—People v. Harris, Mich., 
43 N. W. Rep. 1060. @ 

39. CRIMINAL PRACTICE—Grand Jury.—That one of the 
grand jurors became a resident of another county after 
his name was drawn, and before he served, is sufficient 
ground for quashing an indictment.—State v. Wilcox, N. 
Car., 10 8. E. Rep. 453. 

40. DAMAGES—Personal Injury. — An instruction au- 
thorizing assessment of sums expended for professional 
services and medicines is sufficient to cause a verdict, 
in an action for personal injuries to be set aside, where 
it merely appears that plaintiff was treated in a city 
hospital, and there is no evidence as to the value of the 
services and medicines, or that she paid or incurred 
any liability therefor.—Duke v. Missouri Pac. Ry. Co., 
Mo., 12. 8. W, Rep. 636. 

41. DECEIT.—One who purchases, through a broker, a 
bond, honestly relying on the seller’s representation 
that itis of a certain known kind, and there is nothing 
in its general looks to raise suspicion, is entitled to re- 
cover the amount paid, where the bond proves to be 
another and worthless issue.—Ripley v. Case, Mich., 43 
N. W. Rep. 1097. : . 

42. DEED—Description.—Where a survey is referred 
toin a deed for greater certainty, it legally forms a 
part of it, and both should be construed together.— 
Heffieman v. Otsego Water- Power Co., Mich., 43 N. W. Rep. 
1096. 


43. DEED—Description.—An exception in a deed which 
reads, “Except the dower of fifty acres, as fully de- 
scribed in the deed given the C. B. Co.,” is not void, 
though the boundaries of the excepted land are not de- 
fined in any way, as reference may be had to the deed 
to the C. B. Co. to ascertain them.—McA fee v. Arline, Ga., 
10 S. E. Rep. 441. 

44. DisTaicT ATTORNEY — Criminal Law. — Act 74 of 
1886, authorizing the court to appoint an attorney to 
represent the State when the district attorney is re- 
cused, sick, or necessarily absent, does not violate ar- 
ticle 124 of the constitution.—State v. Johnson, La., 6 
South. Rep 802. 


45. DOWER —Trust Deeds. —A trust-deed was dated 
and acknowledged by the grantor nearly a month before 
his marriage. Afterwards, his wife was made a party, 
and the deed was executed by her, and acknowledged 
by both her and her husband: Held, that the wife’s 
right of dower was from the first subordinate to the 
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trust deed; the presumption being that the @ged was 
delivered on the day of its date.— Walker v. Rand, IIl., 22 
N. E. Rep. 1006. 

46. EMINENT DoMAIN— Cemeteries. — Under our con- 
stitution, private property can be taken only for public 
use. An application to condemn land for public use 
must distinctly state that the land is needed for public 
use, and will, when condemned, be devoted to such 
public use.— Fork Ridge Baptist Cemetery Ass’nv. Redd, 
W. Va., 108. E. Rep. 405. 

47. Equiry—Pleading.—A prayer that each ofthe de- 
fendants muy be required to answer unto the premises, 
in a bill for relief, being a good general interrogatory, 
complainant’s are entitled to an answer to every mate- 
rial allegation of their bill.—McClaskey v. Barr, U.8. C. 
C. (Ohio), 40 Fed. Rep. 559. 

48. Equity—Bill of Review.—The circuit court cannot 
entertain a bili of review to vucate a decree, from 
which the petitioners have prayed, and been allowed, 
an appeal to the supreme court, though they aver that 
they do not intend to perfect their appeal inthe su- 
preme court. — Kimberly v. Arms, U.S.C. C. (Obio), 40 
Fed. Rep. 548. 

49, Equity—Pleading.—A bill which states that prop- 
erty was devised in trust for complsinant and another, 
to be conveyed at a certain time to the beneficiaries; 
that complainant was induced, through fraud of the 
trustee, to convey ber interest to her co-beneficiary, 
without consideration; thatthe trustee has made no 
conveyance of said property to either of the bene- 
ficiaries ; that the co-beneficiary refuses to reconvey to 
complainant, or to join in an action against the trustee ; 
and prays that the deed tothe @-beneficiary be de- 
clared void, and the property be conveyed to the bene- 
ficiaries according to tue provisions of the will,—is not 


demurrable ior want of equity. — Weaverv. Van Akin, 
Mich., 43 N. W. Rep. 1081. 
50. ESTOPPELIN Pals. — Where the holders of a rent 


note allow a third person to ship the cotion, on which 
there is a landlord’s lien for the rent, evidenced by the 
the note, on his express promise to pay the note, he is 
estopped to deny its validity in an action by them 
against him for the conversion of the cotton; the note 


not having been repudiated by the makers. — Ley v, 
Bloch, Ala., 6 South. Rep. 835. 
51. ESTOPPEL IN Pals. — One who'holds a judgment 


note against his son, and another, who is the creditor’s 
son in-law, are holding themselves out and doing busi- 
ness as purtners, that they are purchasing goods as 
such, and that they are insolvent, and does not disclose 
his claim to their sellers, is estopped to deny their 
partnership as ugainst the claim of such sellers.— Pow- 
ers v. Large, Wis., 43 N. W. Rep. 1120. 


52. EVIDENCE—Confessions.—Defendant, being on the 
stand in his own behalf, was asked about certain mate- 
rial statements made by him on his preliminary exam- 
ination. He qualifiedly denied that he made them: 
Held, that this was sufficient to authorize the admission 
in evidence of the record of his written testimony as 
given on said preliminary examination. — Huffman v. 
State, Tex., 12 S. W. Rep. 588. 

53. EVIDENCE — Confessions. — The fact that one ac- 
cused of murder, who makes voluntary statements to 
the justice of the peace, after dhe warning and caution 
by the justice that the statements could be used in evi- 
dence against him, was intoxicated at the time he made 
them, does not render them incompetent, where it is 
not show that he was intoxicated to that extent that he 
did not comprehend the warning, and was not able to 
make an intelligible statement.—Lienpo v. State, Tex., 12 
8. W. Rep. 588. 

54. EXECUTORS—Legacy. — Where a legatee receives 
the individual notes of an executor of the estate, 
and notes of a firm of which the executor was a 
member, in payment of a portion of her legacy, and the 
surrogate on the executor’s accounting finds that the 
legacy has been paid, an action for the amount of the 
notes as for money bad and received to the legatee’s 





use cannot be maintained against the executor indi- 


vidually; as, there having been no original individual 
indebtedness due from the esecutor, and the adjudica- 
tion of the surrogate that the legacy had been paid 
being conclusive, the only right of action is upon the 
notes.—Camp v. Smith, N. Y., 22 N. E. Rep. 1044. 

55. FRAUDULENT CONVEYANCE. — Held, that the evi- 
dence justified a finding that the sale was in fraud of 
defendant’s creditors, to the knowledge of garnishee; 
thatthe goods were worth at least $1,200,and that 
garnishee was liable to the creditors for the value 
thereof.—Frisk v. Reigelman, Wis., 48 N. W. Rep. 1117. 

56. FRAUDULENT CONVEYANCES.— An absolute deed, 
made with intent to delay or defraud creditors, though 
made also to secure a debt, is void as against creditors 
if the grantee takes it with notice of the fraudulent in- 
tention.—Palmour v. Johnson, Ga., 10 S. E. Rep. 500. 

57. GARNISHMENT—Aflidavit.—As Rev. St. Wis. § 2731, 
requires the amount of the defendant’s indebtedness to 
be stated positively in an affidavit for attachment, by 
some one who has knowledge of the facts an affidavit 
of plaintiffs’ attorney, though positive in form, is in- 
sufficient where it adds that affiant’s knowledge is de- 
rived from statements made by plaintiffs and their 
agent.—Streissguth v. Reigelman, Wis.,43 N. W. Rep. 1116. 

58. HOMESTEAD—Mortgage.—Const. Ga. 1877, § 3, art, 
9, declares that after the homestead is set apart the 
debtor cannot alienate or incumber it, but that it may 
be sold by him, jointly with his wife, and with the sanc- 
tion of the judge ofthe superior court: Held, that the 
debtor cannot mortgage the homestead, though he has 
his wife’s consent and an order of the court.—Planters’ 
Loan § Sav. Bank v. Dickenson, Ga., 10 S. E. Rep. 446. 

59. HUSBAND AND WIFE — Community Property. — 
Where pioperty is purchased during the existence of 
the community and after the dissolution of the com- 
munity the title is perfected by the survivor paying 
the purchase price, the property belongs to the com- 
munity, and the purchase price so paid is a community 
debt.— Moniotie v. Lieux, La., 6 South. Rep. 817. 


60. IN-URANCE COMPANIES. — Laws 1883, ch. 94, ex- 
empts from liability as an insurance company, an Odd- 
Fellows association, duly incorporated under the laws 
of another State, for the purpose of fraturnal benevo- 
lent insurance, upon the co-operative or assessment 
plan, among the members of the Independent Order of 
Odd. Fellows, though it was not named in that actor 
any amendment thereto.—Stiate v. Whitmore, Wis., 48 N. 
W. Rep. 1133. 

61. INSURANCE—Warranty. —A warranty in an appli- 
cation for jmsurance cof the truth of answers made 
to the company’s medical examiner will not avoid 
the policy for untruth inthe answers as “written,” in 
the absence of express stipulations, or of suspicion 
or knowledge ofthe applicant that the answers 


are incorrectly written. — Equitable Life Assur. Soc. 
v. Hazlewood, Tex., 12 8. W. Rep. 621. 
62. JUDGE — Disqualification. — Where a party sub- 


scribes and swears to an aflidavit for change of judge 
which properly sets forth a statutory cause for change, 
itis error to deny the application because he fuils to 
appear in person, and make the application and file the 
affidavit.—Firestone v. Harshberger, Ind., 22 N. E.. Rep. 
955. 

63. JUDGMENT—Vacation.—Under Mansf. Dig. Ark. §§ 
3909, 3911, a petition to vacate a judgment, when pre- 
sented by way of objection to the confirmation of a re- 
port of sale, will be rejected.—Johnson v. Campbell, Ark., 
11S. W. Rep. 578. ° 

64. JuRoRs—Separation.—Code Colo. (Gen. St. 1883) § 
172, provides that “‘after hearing the charge a jury may 
either decide in court or retire tur deliberation ¥’ Held, 
that the mere separation of a jury ina civil case, after 
the evidence, charges, and arguments are concluded, 
will not per se be sufficient ground for setting aside the 
verdict and granting a new trial. It must appear that 
there is a strong pwobability that the jury have been 
tampered with o1 influenced to return the verdict which 
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is sought to be set aside.—D. back v. R 
Pac. Rep. 787. 


65. JUROR—Competency. —A juror who lodges, asa 
paying boarder, in the house of an attorney at law dur- 
ing court week, up to the call of acriminal case in 
which the attorney is counsel for the prosecution, is 
not, onthat account alone, absolutely disqualified to 
serve as a juror in such case. If the relation of boarder 
be ground of challenge to the favor, it should be pre- 
sented and urged atthe proper time.—Statham v. State, 
Ga., 108. E. Rep. 493. 

66. LANDLORD AND TENANT—Defective Premises.—In 
an action to recover rent of premises leased to defend- 
ant for a dwelling- house, it appeared that the well of 
water on the premises which defendant’s family used 
was polluted by the carcass ofa dead dog, so that they 
became sick, and he was put to expense in caring for 
them, for services of physicians, nurses, etc. Plaintiff’s 
attention was called to the bad quality of the water af- 
ter defendant had gone into possession, made an ex- 
amination, and found the dog there, but did not com- 
municate the factto defendant: Held, that defendant 
could recoup the damages suffered.—Maywood v. Logan, 
Mich., 43 N. W. Rep. 1052. 

67. LIBEL— Partnership.— Partners are jointly liable 
for statements made by one in derogation of a compet- 
itor, andin aid of their own business. — Haney Manuf. 
Co. v. Perkins, Mich., 43 N. W. Rep. 1073. 

68. LIMITATION OF ACTIONS—Fraud.—How. St. Mich. § 
8724, which allow suit within two years after the dis- 
covery of acause of action which has been “fraudu- 
lently concealed” from the knowledge of the party su- 
ing, does not apply to acase where plaintiff fails to 
avail himself of the means, and opportunities offered 
for knowing fully the facts ofthe alleged cause of ac- 
tion.— Purdon v. Seligman, Mich., 43 N. W. Rep. 1045. 

69. MALICIOUS PROSECUTION. —It is not always that 
malice and want of probable cause can be inferred 
from the discharge of an accused. If the discharge be 
prima facie evidence, the presumption may be rebutted 
by sufficient proof.—Girot v. Graham, La.,6 South Rep. 
815. 

70. MASTER AND SERVANT— Assumption of Risk.—To 
maintain an action by a servant against a master for an 
injury resulting from defective buildings, premises, or 
appliancesgtwo elements must concur, viz.: Fault or 
knowledge on the part of the master; innocence of 
fault, or ignorance of the danger, on the part of the 
ssrvant.—Carey v. Sellers, La., 6 South Rep. 813. 

71. MASTER AND SERVANT —Assumption of Risk. —A 
master who carries on an immanently dangerous un- 
dertaking, such asthe generation and distribution of 
electricity, is bound to know the character and extent 
of the danger, and to notify the same to the servant 
specially and unequivocally, so as to be clearly under- 
stood by him.—Myhan v. Lovisiana Electric Light ¢ Power 
Co., La., 6 South. Rep. 799. 

72. MASTER AND SERVANT—Risks of Employment.—A 
machinist employed by a corporation in its factory, 
not to use machinery, but to keep itin good order, and 
having knowledge that some of it is imperfect, and that 
employee cannot be relied upon to prevent it from be- 
coming dangerous for lack of oil, takes the risk of dis- 
covering the condition of the machinery at the time he 
attempts to repair it, such risk being incident to his vo- 
cation.—Darmouth Spinning Co. v. Achard, Ga., 108. E. 
Rep. 449. 

73. MECHANICS’ LiENS— Telegraph Poles. — One who 
puts up telegraph wires on poles for a telegraph com- 
pany, under a contract with it whereby he is to be paid 
a certain sum per mile, is not an employee within the 
meaning of Rev. St. Ind. § 5286, giving a lien on the cor- 
porate property and earnings of a corporation doing 
business in Indiana to its employee for all work and la- 
bor done by them for the corporation during their em- 
ployment.— Vane v. Newcombe, U. 8. 8. O., 10 8. O. Rep. 60. 

74. MORTGAGES — Foreclosure. — The fact that on a 
sale under foreclogure by advertisement, an attorney’s 
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fee of $25 and unpaid taxes to the amount of $27.01 were 
included in the sum for which the land was sold, there 
being no charge of bad faith, does not avoid the sale, 
and is an irregularity of which a person who has been 
guilty of lachesin moving to redeem cannot take ad- 
vantage.—Emmons v. Sowden, Mich., 483 N. W. Rep. 1100. 

75. MUNICIPAL CORPORATIONS — Defective Streets. — 
Laws Mich. 1887. p. 345, requiring cities to keep streets 
reasonably safe and fit for travel, applies to a defect in 
construction as well as to neglect to repair; and the 
safety required extends to travel by night as well as by 
day.—Sebert v. City of Alpena, Micn., 48 N. W. Rep. 1098. 

76. MUNICIPAL CORPORATIONS—House of Ill Fame.—To 
require the occupants or keepers of such houses to re- 
move from the same is a proper and practical method 
of closiug such houses, and the imposition of fine and 
imprisonment for refusing to remove is a competent 
sanction of such requirement. — State v. Mack, La., 6 
South Rep. 808. 

77. MUTUAL BENEFIT INSURANCE—Assignment, — As- 
signment of a benefit certificate in a benevolent as- 
sociation to one not related to the member, but who 
has merely advanced him $50, is against public policy, 
and the fund goes to the heirs, after deducting dues 
and advancements paid by the assignee. — Schonfeld v. 
Turner, Tex., 12S. W. Rep. 626. 

78. NEGLIGENCE — Dangerous Premises.—It is negli- 
gence to throw bales of hay, weighing 140 pounds, 
from a barn loft down onto a public sidewalk, without 
first looking into the street to see if any one is near by, 
and giving sufficient warning to prevent approach be- 
fore casting them down.—Dehring v. Comstock, Mich., 43 
N. W. Rep. 1049. 

79. NEGLIGENCE — Defective Highways. — Where it is 
shown that a township has neglected to keep its high- 
way in proper repair,the question whether one who 
had a number of persons in his care is guilty of con- 
tributory negligence in alighting from the vehicle, and 
placing his shoulder to the hind wheel to prevent the 
load from sliding over an embankment, is for the jury 
to determine.—Malloy v. Township of Walker, Mich., 43 N. 
W. Rep. 1012. 

80. NEGOTIABLE INSTRUMENT—Payee. — A promissory 
note may be issued with the payee’s name left blank, 
which may be filed by any bona fide holder with his own 
name, which authority must be exercised within a 
reasonable time. — Thompson v. Rathbun, Oreg., 22 Pac. 
Rep. 837. 


81. PARTNERSHIP. — A contract with a partnership 
raises no cause of action in fcvor of one of the partners 
severally against the other contracting party, though 
the partnership was dissolved before full performance, 
and though, by arrangement between the partners, 
performance was completed, after dissolution, by that 
partner who has brought the suit.— Thompson v. McDon- 
ald, Ga., 10 8. E. Rep. 448. 


82. PARTNERSHIP—Creditors.—_Where one member of 
a mercantile firm purchases the interest of the other 
member, and in consideration thereof assumes to pay 
all the partnership debts, the firm and both members 
being at the time insolvent, or on the eve of insolvency, 
and shortly thereafter the purchasing partner, without 
paying any of the firm debts, conveys the whole of the 
assets of the late firm to a trustee, in such a manner as 
to devote the whole thereof to the payment of his indi- 
vidual debts: Held, such sale, being without any 
valable consideration, is ineffectual to convert the 
social assets into individual property.— Darby v. Gilligan, 
W. Va., 10 8. E. Rep. 400. 

83. PHysictans— Compensation. — Where a physician 
was summoned to Atlanta to attend his aunt, not in a 
professional capacity, but as an adviserin business 
matters, and on his arrival he rendered valuable pro- 
fessional services, which were accepted by the aunt, he 
is entitled to compensation; but not having been sum- 
moned professionally in the first instance, he cannot, 
in estimating his services, claim for loss of home prac- 
tice,— Succession of Dickey, La., 6 South, Rep. 798. 
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84. PROHIBITION—Tax. — Prohibition lies toa district 
court, to prevent it from passing, as an appellate court 
over city courts, upon questions involving the legality 
or constitutionality of.a tax and a title to real estate.— 
State v. Voorhies, La., 6 South. Rep. 821. 


85. PROHIBITION— Jurisdiction of Justices. — Prohibi- 
tion will lie to prohibit justices and other petty tri 
bunals, which are limited by law to the decision of 
controversies where the amount falls within a specified 
sum, from exercising a jurisdiction wholly beyond thelr 
authority, even after judgment, but before the judg- 
ment has been fully carried into effect; and in such 
cases the want of jurisdiction may be made to appear 
by matters dehors the record of the proceedings before 
such inferior tribunals.— Bodley v. Archibald, W. Va., 10 
8. E. Rep. 392. 

86. RAILROAD COMPANIES— Stock-killigg.—Where the 
attorneys for the plaintiff and defendant agree in writ- 
ing that certain stock killed by the engines of a railway 
company escaped without the fault of the owner, and 
was killed at a place where the court finds the company 
was not required to fence its track, and without the 
negligence of the railway company, there can be no re- 
covery for Such stock. — Chicago, etc. R. Co.v. Hogan, 
Neb., 43 N. W. Rep. 1148. 

87. RAILROAD COMPANY—Negligence. — Under Rev. St. 
Mo. 1879, § 2121, awarding a penalty for the death of any 
person from the negligence of “‘any officer, agent, serv- 
ant, or employee whilst running or managing any 
locomotive, car, or train of cars,” the negligence need 
not be that of the superior in charge. — Rine v. Chicago, 
etc. Ry. Co., Mo., 128. W. Rep. 640. 


88. REAL ESTATE AGENTS—Commissions.—In an action 
by certain real-estate agents to recover commissions 
on a sale of real estate alleged to have been made by 
them, the testimony failed to establish a contract of 
sale, and it was held that they could not recover there- 
for.—Morrill v. Davis, Neb., 43 N. W. Rep. 1146. 


89. RESCISSION OF CONTRACTS—Election.—By bringing 
an action for damages for inducing plaintiff to enter 
into a contract by fraudulent representations, in a 
foreign court, plaintiff elects to affirm the contract, and 
cannot thereafter maintain a suit in equity for recission. 
— Wheeler v. Dunn, Colo., 22 Pac. Rep. 827. 


90. RELEASE—Drunkenness. — In an action against a 
railroad company for personal injuries, defendant 
pleaded a release of damages. The replication denied 
the execution of the release, and a special answer 
averred that if plaintiff signed it he did so when under 
the influence of liquor furnished by defendant’s agents: 
Held, that the evidence did not authorize an instruc- 
tion that if plaintiff signed the release when he was so 
drunk that he did not know what he was doing, or with- 
out an opportunity to understand its terms, it would 
not bind him. — Houston, etc. R. Co. v. Tierney, Tex., 12 
S. W. Rep. 536. 


91. REMOVAL OF CaUSES—Citizenship.—Under Rev. St. 
U.S. § 639 (Act March 2, 1867), relating to removal of 
causes to a federal court for local prejudice, all the 
necessary parties on one side must be citizens of the 
State where the suit is brought, and all onthe other 
side must be citizens of other States, and such citizen- 
ship must exist when the action is commenced, as well 
as when the petition for removal is filled. — Young v. 
Ewart, U. 8. 8. C., 108. C. Rep. 75. 


92. STATUTES—-Compilation.— An act passed, enrolled, 
approved, and deposited with the secretary of State is 
an actin force, competent of amendment, though by 
error, inadvertency, or misconception it may not have 
been compiled and published in the same manner with 
allother laws of the State. The work aloneof the 
editor and compiler of general statutes will not irvali- 
date an act of the legislature.—Fenton v. Yule, Neb., 43 N. 
W. Rep. 1140. 

93. TAXATION — Foreign Corporations. + Debts and 
other incorporeal rights, when treated as property for 
the purpose of taxation,can be assessed only at the 





domicile or place of residence of the creditor, without 
regard to the domicile of the debtor. — Barber Asphalt 
Paving Co. v. City of New Orleans, La.,6 South. Rep. 794. 


94. TAXATION—Sale.—It is not a fraud for the sheriff 
to sell for taxes, upon due levy and return to him by a 
constable, the same land which he has previously sold 
under a general fi. fa. against the same defendant; nor 
is ita fraud for any one to purchase at the tax sale, 
though having full notice of the prior sale.— Wilson v. 
Boyd, Ga., 108. E. Rep. 499. 

9%. TaAX-TITLE—Lien.— Under Rev. St. Ind. 1881, § 6497, 
and prior acts, providing for a transfer to the grantee 
in an auditor’s tax-deed of the lien of the State upon 
the land conveyed, and for the sale of the land there- 
under, it is proper, under the established practice, in 
an action of ejectment by plaintiff relying upon such 
tax-deed, which is found defective, for the court to de- 
creee and foreclose the lien on the property in favor of 
the plaintifffor the amountjpaid out by him, though 
there is no averment that plaintiff relies onthe tax- 
deed, and the action is in the ordinary form of one for 
the possession of real estate.— Jones v. Foley, Ind., 22 N. 
E. Rep. 987. 

96. TowNns—Contested Elections.— The word “town” 
as used in Sess. Laws Colo. 1885, p. 299, § 22, which pro- 
vides that ‘“‘contested election of town and precinct 
officers shall be tried before the county court, refers to 
a municipal corporation; an “incorporated town.”— 
County Court of Garfleld County v. Schwarz, Coio., 22 Pac. 
Rep. 783. 

97. TRUSTEE — Sale. — In ejectment by the purchaser 
under the sale, the burden of proof restson him to 
show that the necessary conditions precedent to the 
power of sale were complied with, but the recitals of 
the trustee’s deed that they were complied with make 
out a prima facie case, which defendant must meet, and, 
in case of conflict of evidence, it is for the jury to de- 
cide whether, from the whole evidence, they believe 
they were complied with. — Tyler v. Herring, Miss., 6 
South. Rep. 840. 

98. VENUE— Affidavit. — Under Rev. St. Wis. § 4809, an 
affidavit stating that, “from prejudice or other cause,” 
the justice will not decide impartially in the matter, is 
insufficient, as it neither states prejudice nor any other 
cause for removal.—Billings v Noble, Wis , 43 N. W. Rep. 
1132. eo 

99. WATER-COURSES—Boundaries.—W here the probate 
judge, in pursuance of Sess. Laws, Colo. 1872, p. 191, re- 
lating to town-site lots in Denver, advertises and sells 
alot bounded on an unnavigable stream, andon the 
same day, and as part of the same sale, sells the bed of 
the stream to another person; the deeds forthe two 
parcels being executed the same day, and containing 
the same recitals,—the intention thus shown to sepa- 
rate the ownership of the bed of the stream from the 
ownership of the lot will overcome the presumption 
that a deed to a lot bounded on an unnavigable stream 
carries the title to the bed of the stream to its center.— 
City of Denver v. Pearce, Colo., 22 Pac, Rep. 774. 


100. WILLs—Contingent Remainder.—A devise of an 
estate “for the use, benefit, and behoof of my daughter 
during her natural life, and for the use of the heirs of my 
said daughter after the death of my said daughter” cre- 
ates a contingent remainder in the heirs of the daughter, 
which does not become vested until her death; it ap- 
pearing that the will was drawn by one who clearly un- 
derstood the meaning of the terms employed, and 
there being nothing to indicate that the word “heirs” 
was not used in its technical sense.— Wallace v.' Minor, 
Va., 10 8. E. Rep. 423. 


101. WILLs—Remainders.— Under a devise to testa- 
tor’s son, reserving a life-estate to testator’s wife, and 
after the death of the son to vest in the son’s children, 
the son takes a life-estate, subject to the life-estate of 
testator’s widow, with a remainner to the son’s chil- 
dren ; nor does it make any difference that the children 


were born after testator’s death.—Goodrich v. Pierce, 


Ga., 108. E. Rep. 451. 





YUM 


SS Oe ee ae te iii is os 


ci 


sit 
fo 
ill 
th 
Fs 
of 
un 
re! 
in 


sta 
ass 
the 
Wh 
the 
stri 
clai 
Ili 
sol) 
all 
crec 





